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Tuomas TERRY vs. MIGUEL G. Estava. 


Error from Mobile Circuit Court—Before the Hon. S1on 
L. Perry. 


—<—- 


. 
Upon a contract not to use certain cotton presses for compressing cot- 


ton, where the consideration money was paid, and the contract after- 
wards violated, the damages are to be estimated by the amount of inju- 
ry sustained : the consideration money is not the criterion. 


In this case, Eslava brought an action of trespass on the 
tase, against Terry, for using certain presses in compressing 
cotton, in the city of Mobile, in violation of a contract made 
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Terry betweentheparties. The:plaintiff below, had paid the defen. 
vs. aor ‘ae 
slave. dant twelve hundred dollars, for refraining from the use of 





these presses.. A question arose as to the criterion of dama- 
ges. The court instructed the jury that, if they believed the 
contract had been violated, the consideration money consti- 
tuted the measure of damages. ‘To this opinion of the court, 
the defendant excepted, and has brought the case into this 
court by writ of error. 


GoLpTawaliTE, for Plaint:f: 

The action in this ease, was brought for the alleged viola- 
tion of a contract, and the only question is now as to what is 
the proper measure of damages. , 

The court charged the jury, thit che measure of damages 
was the considerasion money of the contract. We contend, 
that the damages actually sustained, are the measure. The 
price stipulated to be paid, was twelve hundred dollars. Can 
it be contended, that the whole of this sum could be a just mea- 
sure of damages for compressing one bale of cotton? A case 
in"9 Com. Law R. 204, presents the very principle here in- 
sisted on.—4 Com. Law R. 204—6 Wheat. 109, 118. 

The consideration cannot be taken as the damages, other- 
wise the party might elect-to his benefit—1! Gallison, 478, 
483. Ifonly one bale had been compressed, the contract 
would have been violated ; but suppose the party had, in de- 
fiance of his contract, compressed all the cotton shipped from 
the port, would he have been permitted to say ‘I will pay 
only the consideration price?’ Parties cannot fix the rule 
as to damages, at pleasure. It would vary. It must beas-. 
certained by law. 


E.L.iott, contra. 

Allthe authorities cited on the other side, relate to cases 
of executory contracts—and the case in 6 Wheat. sustains us 
in the principle contended for. In what other manner, than 
by a reference to a consideration of the contract, could the 
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SUPREME COURT OF ALABAMA. 


party compensate for its violation? What was the induce- 
ment of the contract? Was it not the consideration money ? 
Else why was it paid? It was paid as the price of the non- 
user. If violated, then that price was the damage sustained. 
7 Johns. 72. 

The price was not inserted as a penalty, but, was as liqui- 
dateddamage:. It was impossible for the jury to know what 
damages had been sustained—2 Dallas, 252—1 Stewart, 125. 


GOLDTHWAITE, in reply. 

There was no clause in the agreement, that the damages 
should be estimated at twelve hundred dollars. This is the 
distinction which exists in the case cited from Johnson. .The 
parties here stood upon the terms of the contract, but the da- 
mages might have varied from one to ten thousand dollars. 
It cannot be said this rule would have acted unjustly ; because 
before a party violates his contract, he should look to the 
consequences. The consequences might be sufficient.to ruin 
him, and thus he should be deterred. The case.in Johnson 
shows an alternative. We had no alternative. The case 
from Stewart, was for not deliveritg cotton, and contained a 
stipulation. Suppose it had contained no stipulation? Would 
the measure of damages have been the price of the cotton? 
No. The damages would have to be calculated and found 
out. Suppose lpay money to day, and perform a contract on 
to morrow. The measure of damages would be as to what 
will have been sustained to morrow. Ifthe machine, in this 
case, had not been profitably used, there would have been no 
damages: and if no profit at all, could the party have reco- 
vered the whole twelve hundred dollars ? 


By Mr. Justice THORNTON: 

This was an action of trespass on the case, brought by writ 
of error from the Circuit Court of Mobile county ; and the 
error presented for our consideration, is the charge of the 
court as contained in the bill of exceptions, respecting the 
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criterion of damages. These are alleged to have accrued 
from the breach of a parol contract, whereby the plaintiff ip 
error, inter alia, bound himself, in consideration of a certain 
sum of money, which seems to have been paid, not to use, or 
permit to be used, certain presses for compressing cotton, in 
the city of Mobile. It was assumed by the court below, that 
the consideration paid was the proper measure of damages, 
in case the jury should believe that the contract had been vio- 
lated. Now, the consideration of a contract may, or may not, 
be the amount which a party is entitled to recover, in case of 
its breach. Where the contract provides by way of stipula- 
ted damages, that the consideration shall be the amount reco- 
verable, those damages, thus ascertained, will not be disre 
garded, although in point of fact, they may be greater or less 
than the sum thus agreed upon. In the case presented, we 
do not consider that there has been any stipulation, regulat- 
ing the amount of damages which the plaintiff in error shall 
pay, in the event ofa breach on his part ; and, however, from 
the nature of the subject matter of the contract, the ascer 
tainment of them may be difficult ; yet that difficulty cannot 
be overcome or obviated by a resort to the consideration, as 
their just criterion. There surely was a benefit proposed to 
accrue to the defendant in error from the non-user of the cot- 
ton presses by the plaintiff. The actual benefit which might 
accrue, would of course, depend upon a.variety of contingent 
circumstances ;\so, the injury which he has sustained, is to 
be estimated, inthe absence of any express stipulation, by a 
reasonable consideration of all the circumstances appertaining 
tothe matter, And although there may be difficulty in deter- 
mining on the damages ensuing from the breach, it is intrin- 
sic in the subject about which the parties have chosen thus 
loosely to contract. The caseis not so moulded by the plead- 
ings, as to present the question of arescission of the contract; 
in which case, to reduce the parties staiuo quo, the considera- 
tion paid would be sought to be recovered back ; but damages 
alone are demanded, for an alleged breach of an unrescind- 
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ed contract ; which, as we think, may be cither greater or =‘ Swiit 

less, according to the circumstances proved, than the consi- iy 

deration paid by the defendant in error. romana 
For these reasons the judgment is reversed, and the cause 


remanded. 


WILEY W. Swirt vs. Joun HI. 


Error from Dallas Circuit Couri—Eefore the Hon. P. T. 
Harris. 


Where a judgment is rendered against two defendants, and a writ of error 
is prosecuted in the name of only one of them, the writ may, for that 
reason, may be quashed. 


A motion was made in this case, by defendant, Hill, to 
quash the writ of error, because it was brought in the name 
of Swift alone, for the purpose of reversing a judgment ren- 
dered on an appeal bond, against Swift and Harris. 


PickENS, for Plaintiff. 

This record specifies no particular road, for failing to.work 
on which, the party was sued. We insisted on two pleas— 
that we were not apportioned as the law directs—and that we 
did not reside in the beat. 

No person under the statute, is bound to work out of the 
beat where he resides, except when he is appointed by his 
own apportioners. In this case, we rely on the fact, that the 

party was never apportioned at all. But in the court below, 
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mm . 
Swift the pleas were stricken. out. This waserror. Pleas cannot : 
Hill. be stricken out, if they contain any substance. The pleas 


——— here contain substance—for they allege that the party was not | the 
apportioned, and that he did not reside in the beat where he ] £2) 
was summoned to work. These are matters of defence, and ] sai 
consequently, matters of substance. Again, the matter was the 
determined on the afiidavit alone. The court should have }§ do« 


demanded other evidence. be 
; par 

GoLpTUWAITE, contra. 3 of 1 
Atthistime, I submit a motion to dismiss the writ of error. | ™ 
The writ is taken by Swift alone, when the judgment was bee 
against him and another. ar 
But as to the merits, what is there on the record to autho § 
rise a reversal? In the case of Nichols vs. Erwin, this court f 
has decided that nothing car be looked to, not shown bya Th 
bill of exceptions. In this case, the action of the court below, § *J° 
was on the evidence before it. Can this court say what that J °° 
evidence was? . The pleas were stricken out. How can J "°S 

they be brought to the notice of the court without a bill of ex- 

ceptions? The effect of striking out is to remove from the ; 
record the matter rejected, and a bill of exceptions is the om 1 
ly mode by which that matter can be brought back. If the Hat 
pleas had been disposed of ou a demurrer, then it would have | * P 
been different ; for in this event, the action of the court ison dan 
record. How can the court know that the pleas here pre- if 
sented, are the same stricken out? A different set of pleas J ™" 
might be substituted. But look at the pleas. They are de- T 
fective in this—they do not refer to the time when the liabil- ple 
ity was incurred. They refer to the time when pleaded, and Wei 
‘to no anterior time. Ifthe party was not a resident of the latt« 
proper beat, when pleading, it does not follow that he was not | @¢ 
when charged in liability. The plea speaks in the present B 
tense—and the rule of law is, that it must always refer to the " 
the | 


time when the action commenced. 


/ 
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, 


PICKENS, in reply. 


It cannot be said that other evidence was perhaps before 


the court, because the record precludes the supposition. It 
says, “ defendant making no further defence, &c.” What is 
said as to the bill of exceptions, cannct apply here: because 
the use of a bill of exceptions, is to show whet the record 
does not show—and if the record shows a fact, the bill would 
r fil 


be unnecessary. Ifthe pleas were ever filed, they became 


part of the record; and thangh the party might be deprived 
of their benefit, yet they must remain onrecord. [fthere be 
no pleas sent up, when the record shows there should have 


been, this of itself, is ground of reversal. It was error to 


— 


strike out the pleas, bebause if they did not apply, it was a 
ground of demurrer. 

As tothe motion to dismiss, it cannot be now maintained. 
The argurent to the merits is begun, which is tantamount to 
ajoinderin error. But if proper!y made now, till there is no 
ground of dismissal. ‘The law does not require all the par- 


tiesto join. ‘The other party was merely a surety. 


By Mr. Chief Justice Sarro. 

The judgment was rendered against Swift, and one William 
Harris, as his security in the anien bond. The writ of error 
is prosecuted in the name of Swift alone; and now the defen- 
dant insists, that for this cause, the writ be quashed. 

If a joinder in error could be deemed material, there is 
none in this case. 

This court has on several occasions recognised the princi- 
ple which is fatal to this writ—(See Caller vs. Brittatn— 
Webster vs. Yanccy, et al—Eastland vs. Jones, et al." Inthe 








aAl. Rep. 27; 


latter case referred to, the facts were precisely the same as 183, 275. 


in this case. 

Both defendants inthe judgment, should have been made 
parties to the writ of error ; the same not having been done 
the writ must be quashed. 
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Joun W. Moore vs. Wittiam C. Coo.ineGe. 


Error from Monroe Circuit Court—Before the Hon. Sion 


L. Perry. 


A judgment cannot be reversed for excessive damages where it corres- 
pouds with the verdict, and there is nothing in the record conclusively 
showing that the verdict is unjust or illegal. 


This was an action of assumpsit, brought by Coolidge, as 
assignee of an accepted bill of exchange, against Moore, the 
acceptor. There was but one count in the declaration, which 
was upon the bill of exchange; the amount of which was 
charged to be $672. There was an averment of non-pay- 
ment, but no averment of protest. No plea appears uponthe 
record ; yet there was a jury and verdict. The verdict was 
for $793 45; being more than the amount of the bill, with 
interest. There was no bill of exceptions ; and the error re- 
lied upon is, that the verdict and judgment are illegal for 
excess. 


GoLpTHWaAITE, for Plaintiff in error. 

The ten per cent. damages allowed by our statute on pro- 
tested bills of exchange, are intended as « compensation for 
exchange and re-exchange. Such isthe design of damages 
by the common law ; and such is the meaning of the statute. 
But the reason fails, when the suit is brought against the ac- 
ceptor ; and the law therefore cannot apply. I will refer the 
court to Chitty on Bills, 424A—12 East, 420—Chitty on Bills, 
425, note—Aikin’s Dig. 3283—Toulmin’s Dig. 68. Where 
payment is obtained, either with or without suit from the ac- 
ceptor, it is obtained from the person designated in the bill, 
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and the only damage is the delay and expense of suit ; which 
are compensated by the interest and costs. 

Where a statute is introduced to affect the common law, it 
must be construed according to the common law. Now we 
show, that independent of the statute, damages could not be 
rendered against the acceptor.. The statute only fixes the 
amount of damages, which was uncertain before. In New 
York, the rule is different. But the deciston is wrong: it 
was made only by a bare majority of the court. If it be con- 
tended that damages may go against the acceptor, yet by our 
statute, a protest is essential to the giving of the damages al- 
lowed. See the 4th and 6th sections of the act referred to ; 
also, Chitty on Bills, 311, as to the English decisions on the 
subject. : 

‘In this case, it does not appear that there was any pro- 
test—See 2 Chitly’s Pl. 46, 57,58 ; by which it will appear» 
that the precedents all set out the protest. Precedents are 
not authority ; but they may very properly be consulted, to 
aid in giving authorities their proper application ; and where 
they concur invariably, they will go far in sustaining a posi- 
tion. 


STEWART, contra. 

The court cannot consider the question, made by the coun- 
sel for the plaintiffinerror. The verdict was given, and the 
judgment rendered as on plea filed. Ifthe record shows no 
plea, this cannot alter the case. The defendant appeared ; 
and if he filed no plea, it was his own fault. The judgment 
being in pursuance of the verdict ofa jury, will be presumed 
to be in accordance with the proof, unless the contrary appear 
by the record. 

But, to the merits of the question: formerly, the damages 
for the non-acceptance or non-payment of bills of exchange 
were not fixed. They were different in different cases, ac- 
cording to the difference in exchange. These damages be- 
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Moore came fixed, however, by the law merchant, and the usages of 
Coolidge. merchants cametoaberecognised as thelaw of the land. The 
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idea of exchange no longer governs. . Our statute has dis- 
pensed with it by a fixed amount, to wit, ten per cent. The 
statute gives damages against the drawer and the acceptor. 
‘It says, ‘*‘ damages shall be had thereon.” Damages are not 
given so much for difference of exchange, as to compel punc- 
tual payment of commercial debts. Checks even draw dam- 
ages: all papers of this character are put on an equal foot- 
ing, except where they are under twenty dollars. ‘The pre- 
sumption, when a bill is drawn, is that the acceptor has funds; 
that he owes the amount. Punctuality on the part of the ac- 
ceptor, is important to commercial confidence. Can the ac- 
ceptor be exempt from damages. he owing the amount, when 
if recourse should be had to the drawer, he would Le liable 
to these damages ? I draw on B, who owes me for $1000: 
shall I be liable to pay $1100, while he would only be liable 
to pay $1000? Whose fault would it be that the debt was 
not paid punctually. Not mine, surely, but his. He then 
ought to be liable to damages. . 
The New York statute gives damages over and above ex- 
change—1!2 Johns. 17—See also Chitty on Bills, 426. 
But as to the protest. There was a protest in this case; 


which appears in the record sent up from the court below. 


But it is not necessary that the protest should be set out in the 
declaration. The object of the protest is to give notice, and 
thereby secure damages. The language of the statute of our 
state, in regard to the notice and protest, relates only to the 
drawer. The usual form is not to aver protest in the decla- 


ration. Its use is to enhance the damages on the trial. The’ 


declaration was good without such averment. There was 
no ground for demurrer. This objection, however, was not 
made on the trial below, and new the party is entirely pre- 
cluded from making it. If the objection were a good one, 
this court, from the record, is bound to presume that it was 
was waived in the court below. 
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GOLDTHWAITE, in reply. 

The rule of law is, that the party cannot recover more than 
he asks for. Suppose a case where the plaintiff sues for one 
hundred dollars, and the jury gives a verdict for ten thou- 
sand; would there be no relief on the ground of error ? 

If protest must be made to charge the drawer or indorser 
with damages, and if the acceptor be liable to damages, is not 
the same rule applicable as to him, to fix his liability? The 
counsel for defendant in error rests his argument altogether 
onthe 4th section of the statute, to which he refers; but this 
will not do ; the 4th and 6th sections must be taken together, 
for the proper understanding of the law. The rule as to 
bills is laid down in the 6th section ; and the rule as to other 
papers, is laid down in the 4th: the 6th section does not fix 
the damages on any party. 
What.damages? Those of exchange and re-exchange; and 
against the acceptor none were recoverable. 


By Mr. Chief Justice SaArro.p : 
Coolidge brought assumpsit in the Circuit Court against 
the plaintiff in error, as acceptor of a bill of exchange for 
$672 ; the same having been indorsed to the former. 
The record shows a verdict and judgment for $793 45, 
which is more than the amount of interest which could have 
accrued upon the bill. The counsel for the plaintiff in error, 
insists that the excess must have been allowed as ten per 
cent. damages, for the non-payment or protest of the bill, 
and which he insists was unauthorised by law. This is the 
only assignment of error now relied upon—that the jury ren- 
dered a verdict for more damages than the law authorised. 
The argument embraced folly the question, whether or 
hot, in an action against the @eceptor of a bill of exchange, 
the plaintiff can recover the ten per cent. damages, under 
any circumstances. The counsel for the present defendant, 
maintains the affirmative, but contends that the question is 


Coolidge. 


It merely refers to damages. 
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not presented by the record, and cannot be considered in this 
case. 
It is true that the record contains no bill of exceptions, or 
any thing showing any opinion or instructions of the court on 
any point of the case, unless it be in rendering judgment in 
strict pursuance of the verdict. The mistake or error in the 
verdict and judgment can only be presumed, on the hypothe- 
sis, that the writ and declaration state correctly the amount 
of the bill—that they do may be very probable, but this pre- 
sumption is not sufficient to set aside the verdict. The law has 
prescribed a different remedy in case of an unauthorised ver- 
dict ; this is by motion for a new trial in the court below : or 
if the illegality originated in the instructions of the court, and 
exceptions had been then taken and spread on the record, the 
same would have become subject to the revision of this court, 
inerror. In this respect the effect of a verdict is entirely dif- 
ferent from that of a judgment by default, nil dicit, or on de- 
murrer, &c.: in those cases the court is authorised “to 
enter judgment for the debt or demand, and interest thereon, 
to be calculated by the clerk of such court up to the time of 
rendering judgment, without the intervention of a jury.’ 
The provisions of the later statute, authorising this court, 
where there has been a miscalculation of interest, or other 
clerical misprision, in entering judgment, to order the same 
to be amended at the cost of the plaintiff in error,” are equal’ 
ly inapplicable. The judgment corresponds with the ver- 


- diet, and there is nothing of record conclusively showing that 


the latter is unjust or illegal; nor is there any intimation of 
dissatisfaction with it at the trial, when both parties appear 
to have been present, to maintain and defend their rights. 

Under this view of the case we cannot decide, therefore, 
it is unnecessary to consider *the principle relied on by the 
counsel for the plaintiff in error. 
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Joun W. Kon vs. Ropert McI.vaine & E. G. CoLtirr. 


(Motion to dismiss for the want of writ of error.) 
Ba 


An appearance by defendant’s counsel on tife docket, is not such a waiver 
of a writ of error, as to cure the want of it. 

An allusion in a bond, of record in the case, made by way of recital, refer- 
ing to the case as an appeal (the bond bearing date subsequent to the 
term at which judgment was rendered) is insufficient to show to this 
court that an appeal was applied for or granted. 

When three terms have intervened, without any showing to the court of 
the existence of any writ of error, or appeal, and Without the prosecu- 
tion of acertiorari, to obtain the writ of error, it is cause of dismissal. 


GoLDTHWAITE, for Defendant, 
Moved to dismiss this cause for want of a writ of error. 
‘ 

STEWART asked that a certiorari might be issued, to bring 
up the writ of error: or ifthe court would not stant, this, he 
asked that the trial might proceed : the plaintiffin error was 
ready ; and as this case had been here for several’terms, it 
was too late to dismiss for want of a writ of errér. 


‘ 
By oNE oF THE Court: 
Can you cite any case where this coyrt has dispensed with 
a writ of error ? 


STEWART.—I do not recollect any case of the kind. But 
this case has been continued from term to term, without any 
motion to take advantage of the defect : is the party now to 
be entrapped by this motion ?. 

The bond speaks of this ease as an appeal. ‘The bond is 
certified by the clerk ; and it is‘by the certificate of the clerk 
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Koin that appeals:are made known to this court. Is not this evi-~ 
vs. 
McIlvaine & dence of an appeal ? 


By Mr. Chief Justice SAFFoLD: 

Tle record appears to have been filed 10th January, 1833. 
During the same time a special certiorari was ordered to 
bring*up the writ of error ; which issued in March following, 
but of which there has been no return. 

At, each of the three succeeding terms, the cause appears 
to have been continued ; but there has been no waiver of the 
writ.of ertor, unless an appearance by the defendants’ coun- 
sel, on the docket, would constitute it. This would be suffi- 
cient notice of the writ, if it was regularly before the court. 
Not so, however, in respect to the existence of the writ of er- 
ror, which must he the foundation of the procedure in this 
court, and our only warrant for entertaining jurisdiction in 
civil suits, except in cases of appeal. It is insisted that this 
may haye been an appeal, as a bond of record alludes to an 


appeal, in which it purports to have been taken. This allu- 


sion hawing been made only by way of recital, in the condi- 
tionof the bond, and which bond is understood to bear date 
subsequent to the time at which the judgment was rendered, 
it is imsdffitient to show that an appeal was applied for or 
granted. 

We have heretofore recognised the principle, which ap- 
pears to be as salutary as any we can adopt, that in the event 
of the death of.a party, pending a writ of error, if the adverse 
party, or the representatives of the deceased, fail for two 
terms, including tha€ at which the death was suggested of 
record, to institute and regularly pursue the proper means 
for supplying the want of parties, the suit will be abated. By 
analogy, the principle should be the same in a case like this. 
Here, three terms have intervened, without any showing to 
the court of the existence of any writ of error, or appeal, and 
w ithout the proscution of an alias certiorari, to obtain the 
writ,of error, 
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A joinder in error, as we have formerly held—(Tombeckbee — Lecat 
Bank vs. Freeman,*) or an express waiver of the writ, would Salle. 
supply this defect: but we cannot consider the waiver suffi- «Al. Rep.285 
ciently implied by the appearance of counsel on the docket, 
or the continuances. 


The writ of error must therefore be dismissed. 


LITTLETON LEcAT vs. GEORGE F. SALLE. 


(Motion to dismiss.) 


When a citation has’ been issued, but not served upon the defendant in er- 
ror, a sci fa. ad aud. is the proper process te coerce an appearance. 

A motion to dismiss, for want of service of a citation, when made at the 
third term from the filing of the record, (no sci. fa. having issued,) will 
be sustained, unless the plaintiff make the requisite showing of surprise. 

A motion to dismiss for want of service of process, is not such an appear- 
ance to the action, as ‘to supersede the necessity of service of process. 


SALLE moved to dismiss, for want of a citation. Some- 
thing was said by the court about the same motion having 
been made at last term, and overruled. 


GoLDTHWAITE.—The defendant appeared at last term. 
He appeared and moved to dismiss the case for want of a ci- 
tation, as will appear from the record. The ‘appearance 
which he then made cures the defect which he now com- 
plains of. 
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vAl. Rep.183 appearance.” It has been settled, that where process is ne- 
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SALLB-—=-An appearance to dismiss is not an appearance 
to'the cause. I knew nothing of the case from the informa- 
tiof-of the plaintiff. It was by mere accident that I knew it 
was on ‘the docket. I appeared as amicus curie. The mo- 
tion was a side bar motion. If the gentleman’s argument 
were good, uno case could be dismissed for want of giving the 
party notice. Merely because I made my bow to the court, 
suggesting that the case was irregularly there, he insists that 
I have entered my appearance to the cause. 


By Mr. Justice THORNTON : 
The question presented in this case, by the motion of de- 
fendant, is one of practice, which it is desirable to have set- 
tled. ‘The writ of error was returned to this court, with the 
transcript, at January term, 1833. No citation accompanied 
the record ; but a certificate of the clerk shows, that one was 
issued, with thegwrit of error. This is the third term since 
the filing of the record ; and up to this time there has been 
no service of any process upon the defendant, to bring lim 
into court. A motion was nade at the last term, by the de 
fendant, to dismiss thewrit of error for want of such notice, 
and overruled. _ At this term the motion is renewed by the 
defendant, and is resisted on the ground that a similar me 
tion was heretofore made, and also that the mere making of 
the motion was such an appearance as superseded the necessity 
of any process. By former decisions of this court, it is held, 
that where no citation ever issued from the inferior court, on 
motion, the writ of error would be quashed." If one did 
issue, but was defective, or not served in time, then a scé. fa. 
ad aud. from this court, was the proper process to coerce al 


cessary to issue from this court, in the analagous cases of sct. 
fa., as representatives of a litigant dying after the cause is 
brought into this court—that a failure for two terms to pro- 
secute the writ would be cause to dismiss the writ of error, od 
motion. 
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nee The motion made in this cause, at the last term; was pre- Admr of Ellis 
yume | mature, and therefore overruled. It is competent, however, Admr Taylor 
ew it | now to make it, and it will be entertained; and granted, un-~ 
> mo- | jess the plaintiff make the requisite showing of surprise, by the 
‘ment | supposed effect of the premature motion, and decision there- 
the | on, to be equivalent to the service of process. In which 
ourt, | case, the writ of error will not be dismissed, but sci. fa. ad 
sthat | gud. awarded. . 
of de- 

e set- 
th the 
ania THe Apm’r of Henry A. Ex.ts vs. THe Apm’R oF Janes 
on TAYLOR. 
since 
7 -< ‘ Error from Mobile ‘Circuit Court—Before the Hon. 
6 ha 3 ' *P. T. Harris. 
ie de- 
\OtICe, 
oy the 
mo § Where aman in whose favor a bill of exchange is drawn, which has been 
ing of accepted, assiguis all his effects to a trustee for the use of his creditors, 
essity and subsequently‘assigns all his effects:to another person to secure him 
; held, against certain liabilities, and brings suit in his own name for the use of 
rt, on the last person to whom his effects were assigned (the bill being indorsé 
; ed in blank,) the acceptor cannot successfully defend himself against 
ne did such suit, on the ground of the assignment of the plaintiff's effects to 
ct. fa. the trustee: nor will the case be varied, whether the assignment so 
rce an made was fraudulent or valid. Neither will the defence be aided by 
is ne- the fact, that the bill of exchange was not in the possession of the plain- 
of sci. tiff, but of another person, and was brought into court by means of a 
: subpana duces tecum. 
use 18 
. ad This was an action of assumpsit, brought by Daniel Stowe, 
ox, & trading under the firm of Stowe, Ellis & Co. to the use ofH. 
A. Ellis, against James Taylor. The declaration charges 
37 
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Binrel Wile the defendant as being indebted to the plaintiff, for gocds, 
Ad ur Taylor Wares and merchandise, sold and delivered, money had and 


received to the plaintifi’s use, and for money lent and ad- 
vanced, and paid out and expended to the use of the defen. 
dant, to the amount of five thousand dollars, The defendant 
pleaced, in short, non-assumpsit, payment, set off, payment 
- by garnishments, and a garnishment. On the issue, the 
jury found for the defendant. 

It appears by the bill of exceptions, that the plaintifi’s 
counsel gave in evidence, a bill of exchange drawn by Pat. 
sons and Taylor onthe defendant, and accepted by Lim, da 
ted April 2, 1827, and payable the Ist day of January there 
after, for $2479 14, in favor of and indorsed * £towe, Eliis 
& Co ;” which bill ofexchange was produced in court by 
means of a subpena duces tecum, servedou one Robert E. Cit 
ter. It also appears that the plaintiff gave in evidence the 
answer of the defendant to a garnishment, in which his in- 
debtedness on said bill ofexchange is admitted, and that Le lad 
previous to that tie received notice from said H, A. Eliis, 
and likewise from James T. Franklin, each requiring pays 
ment of said bill tohimseif: it being also proved by plaintiff, 
that Stowe, at the time, traded individually, under the name 
of Stowe, Ellis & Co. The bill of exceptions further shows, 
that the plaintiff gave in evidence the deed of assignment from 
Stowe to Ellis, a copy of which is annexed to the record, by 
which Stowe, (to secure Ellis against his liability to pay cer 
tain debts which Stowe had agreed to pay) assigned to said 
Ellis all the debts due or to become due to the firm of Stewe, 
Ellis & Co. whether those debts accrued while Ellis wasa 
pariner, or while Stowe carried on the business by himself, 
which deed is dated September 17, 1829. It also shows, 
that the defendant produced in evidence a deed of assign- 
ment from Stowe to J. T. Franklin, dated 14th April, 1827, 
by which the former assigned all his property, effects and cre- 
dits, to the latter, in trust, for. the payment of certain credi- 
tors. The billof exceptions further shows, that the plain- 
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tif’s counsel moved the court to instruct the jury, that the AdmrofEllis 
assignment from Stowe to Franklin, was fraudulent and void, Admr Te 


and could not disturb the assignment to Ellis, by virtue of 
which he had a right to institute and maintain his suit in the 
name of Stowe, and that he was entitled’ to recover the 
amount of the said bill of exchange from the defendant ; which 
instructions the court reftised to give, but instructed the jury 
that the deed of assignment from Stowe to Franklin, though 
fraudulent and -void against creditors, was good against 
Stowe, and those claiming under him, and rendered his sub- 
sequent attempt to make an assigument void and inopera, 
tive ; and that for this reason a verdict could not be render- 
ed against the defendant. 

The plaintiff's counsel excepted to this opinion of the court 
below; and, in this court, has assigned the same as error, 


HALteE, for Plaintiff in error— 

The point involved in this case is limited to a single ques- 
tion. Daniel Stowe made ah assignment of his property to 
Franklin, which assignment this court has pronounced to be 
faudulent, and therefore null and void. Subsequent to the 
execution of this instrument, H. Ellis, satisfied that it was 
mll and void, received from Stowe an assignment of various 
fects, among which was, the note on which this action was 
funded. The note, and the two assignments, were given in 
wvilence. Under this evidence, the counsel for Taylor main- 
tained, that, however fraudulent the assignment from Stowe 
to Franklin might be, Stowe was bound by it, and that Ellis, 
bis assignee, was bound by it also; and this opinion was 
echoed by the court ; and to this opinion a bill of exceptions 
was taken. 

The principle is admitted, that the party to a fraudulent 
contract, cannot take advantage of the fraud. But it isa 
principle equally plain, that where a man makes a fraudulent 
conveyance, and afterwards conveys the same property to 
sbona fide purchaser, the latter is protected by law. If it 
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were not so; the consequericés would be most ruinous. Supe 
pose a merchant makes a conveyance of his goods, which ig 
construed to be fraudulent (however innocent in reality he 
may have been in making it) what would afterwards be his 
situation, and the situation of all the world in regard to him? 
He cannot sell a piece of broad cloth, nor can any one buy it 
of bim ; because although the assignment was void, it is bind- 
ing on him, and on all who may purchase from h'm.. The 
case is so plain, I wil] not dwell on it. That a purchaser for 
a valid consideration can hold property that has been previ- 
ously fraudulently conveyed, is a position thut is no where, 
in the books, called in question. 

I have not found any case exactly similar to the present; 
but the principle on which it depends, is to be found every 
where. Roberts on Frauds may be referredto. 'The prineis 
ple here contended for, is impliedly contained in almost eve 
ry case in it: and if the principle be not sound, half the cases’ 
there recited, are not law. 


GOLDTHWAITE, contra, 

The case presents a different aspect in the gentleman's 
statement, from that which it assumes upon an examination 
of the bill of exceptions. The action was not brought by 
Ellis upon the note which has been spoken of; but it was 
brought by Stowe, for the use of Ellis, for money had and re 
ceived. The note or bill was not in the possession of Ellis, 
but was in the hands of aman by the name of Center, and 
was only brought into court by means of a subpena duces 
tecum.. Upon this'state of the case, was not the court righit 
in charging the jury that the assignment to Franklin was 
good against Stowe; and that neither Stowe, nor those 
claiming under him, could take advanfage of its invalidity. 

Another question was, had this bill.ever passed to Ellis, in 
such a manner that he could entitle himself to the amount of 
it in'an action of this kind? Say that Iam the holder of @ 
piece of paper regularly indorsed to me, can A and B, in an 
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action between them litigate and determine on my rights, by omeers Ellis 


bringing me into court with the mstrument, ‘om a- subpena Admr Taylor 
duces tecum? This paper was indorsed in blank, and was in~ 


the possession of Center, who claimed it as his own. It had 
never been indorsed to Ellis, nor was it in his possession. 
Our statute provides, that notes and bonds can pass by as- 
signment : and according to the decisions of this court, I con- 
tend that they can pass in no other manner. No such trans- 
fer had been madeto Ellis. I do not contend that an equi- 
table interest may not pass by general assignment ; but the 
assignee does not thereby become-the legal holder. Suit 
must be brought by the person makipg such assignment, and 
he must be subject to all the rules to which he wouid be, if 
no such assignment had been made. Then if brought by 
Stowe, can he stultify himself, and say his own act is fraudu- 
lent ? I can find no case applicable to the present, except 
the general principles of law : it is admitted on all hands that 
@ man cannot set aside hisown deed. Admit that the assign- 
ment to Franklin was void, it is clear that Stowe cannot take 
advantage of that fact: and it does not appear that it was 
necessary for the court to de&ade this point. If Ellis had an 
equitable claim, he was not without his remedy. He might 
have filed his bill in equity, to set aside the first assignment 3 
but he cannot divest Center of his right without making him 
party to the suit, merely by means of the subpana duces tecum. 

It does not appear but Center was a bona fide creditor of 
Stowe. ‘Suppose this to have been the case, and yet that he 
came into possession of the note by the assignment, the fraud- 
ulence of the assignment would not impair his right ; but he 
would be remitted back to his rightful consideration. 

As the bill, in this case, was indorsed in blank, and was 
in.possesssion of Center, if it had been obtained surreptiously, 
and Center had come into possession of it without a know- 
ledge of the fraud, he would not be prejudiced by it. If the 
interest of Center was to be attacked, and if it could have 
been done in this form of action, it ought, at least, to have 
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Admr of Ellis been shown; that he came’by the paper fraudulently. Had 
Admr Taylor th.e possession been in the plaintiff, it might have altered the 


case; but here, it is cjear that the legal interest is in Center; 
and it is not pretended that he did not come by it in a bona 
fide manner. 

Would not a payment made to a bona fide creditor, after 
the first assignment, and before the second, be good? And 
it does not appear that Center was not a bona fide creditor, 
He cannot be deprived of liis interest without its being shown 
that he has participated in the fraud. 

This action was commenced on the 10th of April, 1°30, 
The assignment to Franklin was on the (4th of April, 1827; 
and the assignment to Ellis, on the 17th of September, 1829, 
During all this time, from the 14th of, April, 1827, to the 17th 
of September, 1829, this paper may have been floating about 
the community. If so, how are the rights ofan individual 
guarded, if he cannot purchase it with safety? This paper 
passes by delivery ; and as it is known that Stowe could not 
stultify himself, legal counsel would not hesitate to advise 
that the paper might be safely purchased. 

Suppose there had been a truggin the assignment toF rank. 
Iin, for the payment of the creditors of Stowe, and a number 
of them had been paid, could these creditors be compelled to 
refund, thirty months afterwards, on the ground of the assign- 
ment being fraudulent, although their claims were bona fide ? 
If thirty months afterwards, why not three years, or ten 
years afterwards ? “And no distinction can be drawn here 
between a payment and atransfer. It matters not whether 
Stowe’s creditors are paid in money or in notes, or bills of 
exchange. If the gentleman can show any difference in 
principle, [ shou!d be giad to be enlightened on the subject, 
Whatever fraud there may have been in the assignment to 
Franklin, no ona fide transfer can be reached. 


Hate, in reply. 
The court doubtless recollects the maxim of a distinguish- 
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ed jurist, that a goud lawyer ought to make a ‘good argument Admr Taylor 
eS 2%, f vs 

on a good case, or if his case be a bad one, he should mak: a Admr of E¥is 

good case and argue that. The gentleman has conformed to 

the latter part of the rule. However good the gentleman 

has made his case, he fias not argued the case before the 


court. Ifthe statements in the bill ef exceptions were to be 





taken as a special verdict, and if it were the business of this 
court to decide upon it as such, thé views of the gentleman 
might possess some. plausibility ; but thisis not the case, 
It matters little, how much or how little of the testimony is 
put in the bill of exceptions, ‘only as ‘it relates to the points 
reserved ; the rest can only he regarded as explanatory. I 
stated at fir-t, that there was but one point inthe case. I 
say so still. And that is this: Was the charge of the court 
right or wrong? Ifthe statements in the bill of exceptions 
had been viewed asa special verdict, we would have put 
down our testimony ; but this is not the object of a bill of ex- 
ceptions. The gent!eman has found great fanit with the 
way this action has been brought. It La: been brought in 
Stowe’s name, forthe use of Ellis, because the true attitude 
of the party was thus shown.” If it had been brongiit in the 
name of Stowe simply, this creditors might have garnishecd 
the defendant, or Stowe might have claimed the money re 
covered. 

The rights of Center have nothing to do with this case. I 
care not whether Center fecover against Tayloror not. Ido ; 
not say, that this action is a bar: it is sufficient that Taylor 
isbound to pay us. Whether the note was in our possession 
or in that of Center, has nothing to do with the point reserv ; 
ed. I tell the court, and I never intentionally deceived a 
court in my life, that the only point is, whether, the instruc- 
tions given, by the Judge to the jury, were right or wrong, 
and it is no matter what hypothetical case, the gentleman, 
in his ingenuity, may present. But if he will consult Roberis 
on Frauds, 367, he may pepe find some doctrine to meot 
his imaginary case. ' 
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AdmrofEllis ‘The court-will: perceive from this brief view of the case, | se 
Admr Taylor that it is unnecessary to pass on the points presented by the J hi 
ingenuity of the'gentleman : not that I haye any doubt of be. | ee 
ing able to meet them. They will come up again, asthe | br 
gentleman well knows, in another case, when they will be sel 
met. But saflicient for the day is the labor thereof. It ig | in 
not necessary to notice the point about the possession of the | of. 
note. No question was brought before this courton that sub- vo 
ject. Suppose,it had been put down that the note was given J cla 
for usury, gambling; or horse racing, that would not be the me 
point: that was not what the pany gave the charge upon § ti 
This court knows: it is not trying a special verdict. The J det 
question is on the point reserved. Was the charge of the § Ti 





Judge law or not law ? pla 
ier 
By Mr. Justice THORNTON : : ext 


This was an action. of assumpsit, containing the usual of 
counts, for goods, wares, and merchandize, for money had per 
and received, &c.. During the progress of the trial, a bill § Dla 
of exceptions was signed by, the court, which contains the § on 
charge given to the jury, assigned for error. Th 

The res lt of the charge is, that@he plaint'ff in the action § Sto 
could not recover ; but it is so connected with the facts, asto. § ver 
show explicitly, upon what grounds it wasgiven : and asthe J sit 
bill of exceptions does not purport toset ferthall theevidence § oft 
wich was introduced, we must consider the charge with re’ J the 


ference only to the facts on which it was predicated... x ker 

The bill of exceptions.shows, that a bill of exchange “was tha: 
introduced as evidence by the plaintiff, which was drawn in J *h 
favor of the said plaintiff, indorsed in blank by him, and ae he 
cepted by the defendant ; that subsequent to the acceptance, le 
an assignment by deed of trust, for the benefit of his cred Ta 
tors, had been executed by the plaintiff, Stowe, to one F rank- ve 
lin ; ; whose interest, by virtue of said deed, had been trans fe 


ferred, or was understood by said Franklin, Center and Hem } :"" 
ry Hitchcock, to be transferred to the said Center: that sul- L 
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sequent to the said transfer to Franklin by Stowe, and by sous Ellis 
him to Center, an assignment of his personal effects was ex- adm Taylor 


ecuted: by Stowe to H. Ellis, for whose use this. action is 
brought. It appears also, that by a subpena duces tecum, 
served upon Center, the said bill of exchange was produced 
incourt- The Judge instructed or’charged, “that the deed 
of assignment from Stowe to Franklin, though fraudulent and 
void as against creditors, was good against Stowe, and those 
cdaiming under him, and rendered his subsequent attempt to 
make an assignment void, and inoperative; and that from 
this consideration, a verdict could not be rendered against the 
defendant. That this charge is erroneous, I have no doubt- 
The jury are told that a verdict could not be rendered for the 
plaintiff, from a consideration of facts, which I deem wholly 
irelevant to the true merits of the case, as far as the bill of 
exchange constitutes a part of it. The billis drawn in favor 
ifthe plaintiff, Stowe, who sues for the use of Ellis, and is 
permitted to go to the jury without any objection, either to the 
blank indorsement, which could have been stricken out, as I 
consider the law upon that subject, or on any other ground. 
The existence of those several assignments of his property by 
Stowe, whether frandulent or not,-could not defeat this reco- 
very—they are wholly res inter alias acta. They do notcon- 
stitute a legal defence—nor do they constitute legal premises 
of the conclusion drawn from them, and given in charge to 
the jury. ‘The acceptor of a bill of exchange, is as the ma- 
ker of a promissory note ; and it has been frequently decided, 
thathe cannot in this way, question the title of an assignee, 
yho is plaintiff; much less could he defénd, by showing that 
hecestui que use, in an action by the payee, is not entitled to 
1e fund. How the supposed interest between Center or 
‘ranklin, and the cestui que use, may be determined, if it 
ver arise, is a matter not at all affecting the liability of the 
fendant ; and an imaginary contest between them, cannot 
itnish a defence to this action. 

Let the judgment be reversed, and the cause remanded. 
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OrGAN TaTuM vs. BENJAMIN YOUNG. 


Error from the Circuit Court of Autauga County—Before 
the Hon. P. T. Harris. 


——— 


When a cause has been tried by an impartial jury, although the Judge, 
on the application of the plaintiff, and against the consent of the defen- 
dant, may have rejected a juror for a cause, somewhat questionable as 
to its sufficiency, such rejection of the juror is not matter available in 
error. i 

The registration of a deed in another state, unless it appear that such re- 


gistration was authorised by the laws of that state, implies notice to no 
one. E 


The certificates authenticating a recorded instrument from another state, 
do not constitute evidence of the laws of property, or of registration, in 
such state. 


In this cause, which was an action of detinue for a slave, 
brought by Young against Tatum, the plaintiff challenged a 
juror for cause. The juror being sworn, stated, that he had 
been employed by the defendant, Tatum, to go to Selma af- 
ter the slave in question; that he was instructed to take him 
at Young’s, or wherever he might be found; that he, in com- 
pany with another, found him at a grog shop, in whose pos 
session he did not know, and brought him to Tatum, who 
paid him for the service the sum of fifty dollars. The defen- 
dant objected to the exclusion of the juror, but he was set 
aside by the court. 

The slave sued for, among others, had been conveyed by 
Thomas Tatum to his son James, and his other children, by 
deed of gift, in 1816, in the state of Georgia. It had been 
recorded within two days of its date, and was certified by the 
elerk of the court, with the certificate of the presiding Judge. 
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The defendant who claimed under: this deed, asked the —— 
court to instruct the jury, that if the plaintiff was a resident young. 


of Georgia at the time of the execution of said deed) and. if 
said deed was recorded agreeably to the laws of Georgia, it 
was notice to the plaintiff there, and that his removal to this 
state did not divest him of the notice $ which instructions the 
court refused to give ; but charged the jury, that if the defen- 
dant relied on the recording in Georgia, he should have pro- 
duced the laws of Georgia in evidence. The defendant also 
asked the court to instruct the jury, that from the certificates 
of authentication, showing the recording of the deed, they 
were authorised to presume, that it was recorded according 
to the laws of Georgia. This instruction the court also re- 
fused. 

It is assigned for error, in this court, that the court erred 
in excluding the juror, and in the several opinions advanced 
in giving and refusing instructions to the jury. 


Peck, for Plaintiff in error. 

This is an action of detinue for a slave; and the questions 
here to be decided, are set forth in the bill of exceptions. 
Young challenged a juror for causes He was examined on 
oath, and stated that he had been employed by Tatum to go 
after a negro, (the one in controversy,) and had been told to 
get him at Young’s, or any where else—that he got him at 
McGee’s—that Tatum paid him fifty dollars for his services ; 
and that he had no interest whatever in the: suit, and should 
never gain or lose by the event of the trial. The court 
rejected the juror, Tatum objecting. This is the first 
point. LT insist that the court erred in thus excluding from the 
jury one against whom there was no legal objection. The 
party was entitled to have the rules of law complied with ; 
and if a juror was rejected, for cause, who was not legally 
disqualified, it is an error, whieh may be taken advantage of 
in this court. ‘The juror having been employed to go after 
the negro amounted to no objection. He was paid for his 
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Tatum seryices. And he expressly swears that he has no interest 
Veeske- whatever in the event of the suit, and that he has no prejo- 
~———— dice against either party. If a juror be interested—if he has 


‘formed-an opinion on the merits of the case, or if he is pre- 
judiced against either party, he may be rejected ; but none 
of these objections applied to this juror. That an illegal de- 
termination of the court in regard to the competence of a ju- 
ror, is good cause of reversal, the court is referred to 1 John- 
son’s Reports, 316 This case shows, that if a party makesa 
Jegal objection, which is not sustained by the court, it is error, 
This rule must work both ways. The party has a right to 
be tried by the jurors that are legally summoned, unless they 
are excluded by the rules of law. 

Now to show that the cause of rejection is not sufficient, 
the court is referred to 8 Johnson, 347—by which it appears, 
that where the juror has given a hypothetical opinion on the 
case, founded on rumors, it was not a sufficient eause of re 
jection. What cause was there for the rejection of the juror, 
inthe case before us? Because he had been in the employ- 
ment of one of the’parties! And because the negro whom he 
was employed to go after (and for which he was paid) hap- 
pened to be the onéjin’eontroversy! And here too’ the juror 
was sworn, his oath relied’on; and he swears that he has no 
interest in the case, and that he is not prejudiced. Fora 
statement in detail of the causes for which a juror may be re- 
jected, the coust is referred-to 1 Cowen, 438 ; from which it 
will be seen, that the case before ‘the court does not come 
within any of those causes. 

As to the other points : The defendant below claimed by 
virtue of a deed of gift. ‘The donor was at the time of mak- 
ing the deed, free from debt. He was an improvident man, 
of a weak mind; and the deed was made, at the advice of 
friends, that the children might not be deprived of a support. 
The deed was made in Georgia, the donees being minors, 
and living with the donor. A year or two afterwards, the 
donor removed to Alabama, the donees and the slaves, (of 
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oo 
whom the slave in contest is one,) remaining in Georgia. 
After another year or #0, the donees with the slaves remov- 
ed to this state, and lived with the donor, the donees still be- 
ing minors. The deed was recorded in Georgia, two days 
after its execution. 
and donees in Georgia, and in this state, and it was general- 


The plaintiff below lived near the donér 


ly understood in Georgia, that this property had been con- 
veyed to the children ; and one witness said it had been spo- 
ken of by the wife of the plaintiff below, and he believed, in 
the presence of her husband. a 

Upon the instructions asked for, a question arises as to the 
recording of the deed. I insist that there was no nec@ssity, 
to render this title perfect, for the deed to be recorded, either 
in Georgia or any where else: 
It does not appear. 


Why should we suppose re- 
cording necessary ? If there exists ho 
statute of registration in Georgia, requiring such deeds to be 
recorded, such recording is not necessary. A complete title 
passed at once. It cannot be pretended that the deed was 
void as to the plaintiff below, on the ground that he was a 
purchaser without notice ; because there is abundant evi- 
dence of his knowledge. 

It is said that the statute of limitations of six years, and the 
statute of frauds of three years, were relied on; but neither 
of those statutes apply, because the donees were minors.— 
The donees being minors, and living with their father, the 
possession given at first was as complete as it couldbe. And 
when the father left Georgia, the donees were left in sole pos- 
session of the slaves. I insist that this was a contract con- 
veying as full a possession as could have been conveyed under 
the circumstances. It was not a verbal contract ; but it was 
made in writing. Nay, more—it was recorded, and wemay 
reasonably presume that the law authorised recording. It can 
not be urged that the possession was with the donor in this 
state, because the donees, still being minors, lived with him. 

Whether it were necessary to make the deed universally 
yalid, that it should be recorded, or not, is igjymaterial in this 
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New 


. . 
Tatum ~ case, because the knowledge of the deed is brought home to 
a the plaintiff below. He purchased ygth full knowledge of the 
, deed. Where an instrument is required to be recorded for 





x=_ 


the purpose’ of giving notice, although it be not so recorded, 
it is good against ‘one who has notice. It is scarcely necessa- 
ry to quote authority to establish this principle. The doc- 
trine may be found in 9 Johnson, 162, and also in 10 Johnson, 


GoLDTHWAITE.—The doctrine is not controverted. 


Pecx.—Then [ contend that the deed conveyed an abso- 
lute title, and that any instruction making it necessary for the 
party to produce the laws of Georgia, must have been erro 


neous. 


" Goupriiwa ITE, contra.— The mass of testimony introduced 
in the bill of exceptions, has very little to do with the instrue- 
tions required of the court; and yet it is upon the correctnessor 
incorrectness of the court in regard to those instructions, that 
the question turns. It is clear from the instructions asked 
for, that the defendant below wished the court to state the le 
gal effect of the recording of the deed in Georgia, without his 
showing what the laws of Georgia were. This the court very 
properly refused to do. ‘The court were assuredly right in 
the position, that ifthe party relied on the legal effect of re 
cording in Georgia, he must produce the laws of that state, 
and thereby show what the laws required in regard to record- 
ing, and what was its effect. Is there any thing in thie in 
structions given to reverse the case? Could the court give 
a charge involving the laws of Georgia, without those laws 
being produced? In support of this view, the court is refered 
to a case decided in this court, Mitchell vs. Mitchell, June 
term, 1832, (opinion in manuscript) which establishes the 
principle, that no advantage cam be derived from the regis- 
tration of a paper in another state, without showing that the 
instrument Was required to be recorded, and what effect the 
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jaws of that state gave to such recording. Where then is the 
error? Does the certificate of the clerk prove any thing 


without showing the laws? ‘The act of Congress to which 
the gentleman has so kindly referred me, has no application. 


This shows how a reeord may be authenticated ; but such 


‘authentication cannot show that snch record is authorised, or 


what effect is given to it by law. 

But the point, in regard to the excluded juror, is the one, 
on which, it is presumed, the opposing counsel intended main- 
ly to make battle. ‘The juror, it seems, had taken forcible 
possession of the slave, at tlie instance of Tatum. If he 
were not partial to him, or prejudiced in his favor, would he 
have exposed himself to a criminal prosecution for stealing 
the slave ; or to say the least, laid himself liable to damages 
for committing a violent trespass’? If, as is laid down in 
the case quoted in Wheaton, a servant or a tenant of one of 
the parties may be excluded for cause, surely this man ought 
to have been excluded. But waiving this point, I would in- 
quire if we had not a right to exclude one juror. The record 
does not show that we had exercised this privilege, in regard 
to any other juror, and that we had, will not be presumed by 
the court. It is contended that the cause of rejection was 
insufficient. Be it so: say that the court rejected him at our 
instance, without any cause, will that be sufficient to reverse 
the case, unless it be shown that we had exhausted our per- 
emptory challenges ? 

But if it were admitted that a juror was set aside impro- 
perly, and atrial was nevertheless had by an impartial jury, 
is that sucherror as can be taken advantage of after verdict ? 
The case is quite different where a juror is made to sit on 
the trial, who ought to have been excluded. In such a case, 
the trial is not had by a legal jury. [challenge the opposite 
counsel to show a single case in all the books, where a verdict 
has been set aside, merely because a juror was rejected that 
might legally have served. The courts are in the constant 
practice of excusing jurors merely hecause it is inconvenient 
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om _ tos They may sometimes exercise discretion 


oO; 
S¥oung:. 





improperly ; they may let an individual off who ought to have 


~~ been retained ; but are the proceedings therefore erroneous? © 
The court is referred to the case of the United States ys, _ 


Corney—2 Mason, 106. In that case, the life of an indivi- 
dual depended on the event of the trial. ‘T'wo individuals be- 
longing to the society of Friends were excused, because of 
their peculiar views in regard to the causes whichr justify ca- 
pital punishment. The court, on a motion for a new trial, 
on the ground that the jurors were improperly excluded, over- 
ruled the motion; and the Judge states, that he does not 
know that a new trial ought to be granted, if ‘the jurors had 
been excluded for an insufficient cause, provided:a trial was 
had by an impartial jury. Such being the doctrine where 
human life was depending, it is still more obviously correct 
in a civilcase. It is not pretended that, in the case before 
the court, there was not a trial by an impartial jury, and yet 
the plaintiff in error would have the case reversed, because 
he could not havethe man upon the jury that he had previ- 


ously got to take and bring away the slave. 


‘Are not the court authorised to use some discretion in re- 
jecting jurors? And where there is doubt of the juror’s be- 
ing impartial, it is safest to reject him. But suppose the case 
where a juror says he is sick ; may not the court in its dis- 
cretion discharge him ? or, if one of the parties says he is not 
sick, must there be a trial of the fact, by the introduction of 
witnesses? I hold it a matter of small importance, who is 
rejected, provided the case be tried by an impartial jury. 


PICKENS, in reply. 

I feel myselfin a great measure relteved from one part of 
the argument. That the juror was excluded for insufficient 
cause, I consider as in effect admitted ; the gentleman hav- 
ing failed to controvert our showing on this subject. 

It is of no importance in this case, whether the party has 
exhausted his peremptory challenges or not ; because, where 
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: , mS 
it is thought proper to get rid of as many of the jury"s possi- 
ble, it becomes an object to exclude as many for cause as pos- 
sible ; because the right of peremptory challenge is still held 


| in reserve, and may be afterwards exercised. Besides, if the 


party had not exercised this privilege, if that were of any im- 
portance to the case, he ought to make it appear. 

The opposing counsel admits that an erroneous decision in 
regard to the competence of a juror, may be a good objection ; 
but he will only admit it to be so on one side of the question. 
Now, it would seem to me, that a clear violation of the law, 
on either side, is fatal error. The law requires jurors to be 
drawn in a particular manner. 'Those thus drawn are legal 
jurors, and either party has a right to have his cause tried by 
these, unless they be excluded for legal cause, or by those 
challenges which the law allows. Neither the court, nor 
either of the parties has any right to exclude these regular 
jurors, and throw the trial on others. I Leg the court to ob- 
serve too, that here the juror was in the boxhe was a juror ; 
which distinguishes this case from that in 2 Mason. There, 


the jurors had merely been summoned, and were set aside. 


without being sworn. 

The doctrine contended for by the gentleman would be a 
very dangerous one. The judiciary of our country may not 
always be pure, and free from improper influences. Sup- 
pose a case of political bias. If a Judge can turnoff one man 
without sufficient cause, he may turn off any number. If it 
be observed that the jury is not politically orthodox, a few 
may be got rid of by peremptory challenges, and challenges 
for cause, and the rest of them may be disposed of by this 
kind of judicial discretion, of which we have just heard. 
Thus a jury may be obtained of the favorite political creed. 
Would there be nothing illegal in this? Would it not be 
breaking down those guards to the rights of individuals, which 
have been thrown around them by thé law. 
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Thé gentleman asks us for cases. To search after cases 
devolves on him. We show him the rule of law ; it is for him 
to show that the rule is not obligatory. The case he has 
cited is not applicable on several accounts. That was ona 
motion for a new trial, which is a motion addressed to the le 


"gal discretion of the court ; but where the question is raised 


by bill of exceptions and assigned for error, the case is dif- 
ferent. But in,the case cited, the hesitation of Judge Story 
is an argument in our favor. 

On.the other point, I contend that the court erred. The 
court was asked to charge the jury that, if the plaintiff below 
was a resident of Georgia when the deed spoken of was made 
and recorded, and if the same was recorded according to the 
laws of Georgia, it was notice to him and still binding on him. 
Was not that position true? No question was made about 
the laws of Georgia. A conformity to those laws was sup 
posed in the instructions asked for. For what purpose are 
such instruments recorded but for the purpose of notice? Is 
not that the grand object of recording, wherever the laws re- 
quire it? The court in refusing to give the instructions, in 
effect deny that notice in Georgia is also notice in this state. 

The provision of the constitution, which requires that when 
certain requisitions are complied with, full faith and credit 
shall be given to the records of a state in any other state, 
merits consideration. I hold that 'the authentication of these 
records, according to the constitution, establishes them as re- 
cords, and the legal inference is, that they were made to give 
notice of the transaction. Does not this then present a prima 
facie case in favor of the instructions asked for? The court 
was only required to instruct the jury that they were autho 
rised to presume in favor of the sufficiency of the notice. 


By Mr. Chief Justice SAFFOLD: ._ 
_ This is an action of detinue, which was brought by the pre- 
sent defendant, against Tatum, the plaintiff in error, for a 
negro slave named Jacob, in the Circuit Court of Autauga. 
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The questions, presented for revision, arise out Of a bill of Tatum 


exceptions taken on the trial. It appears that the counsel Sided 
for Young, the plaintiff below, challenged J. H. Gorman of 


the jury, for cause ; that he being examined on oath, deposed 
that he had been employed by the defendant, Tatum, to go 
after the slave in question, to the town of Selma, for which 
said defendant paid him fifty dollars; that he, with one James 
Tatum, went to Selma, and found the slave in a grog shop. 
He further stated, that his instructions were, to get the negro 
at Young’s, or elsewhere, as he could ; that he did not know 
in whose possession the negro-then was ; found him without 
a pass, and had brought and delivered him to the defendant. 
He also said he had no interest in the suit, nor did he feel 
any. The counsel for Tatum objected to the rejection of the 
juror ; but the court sustained the challenge. 

The bill of exceptions also shows, there was proof, that in 
1816, Thomas Tatum made a deed of gift of this slave to his 


’ é : \ 
children ; that this was done in Georgia, and the deed was 


recorded in that state, in the county in which the donor and 
plaintiff resided at the time; that some time afterwards, the 
donor came to this state, and remained here one or two years, 
while the slave and children remained in Georgia ; that in 
1818 or 1819, the slave came here with the donor and donees, 
who lived together, and the slave with them, the donees be- 
ing minors; that after the removal to this state, the plaintiff 
resided within a half or three quarters of a mile of the donor 
and donees, and the existence of the deed was generally known 
intheir neighborhood in Georgia, and in this state; also, that 
itwas spoken of by the wife of the plaintiff, and as the wit- 
ness believed, in his presence, prior to the purchase of the 
slave by him. But the deed had not been recorded in this 
state. 

Upon this evidence, the defendant below requested the 
court to instruct the jury, that recording the deed in Geor- 
gia, was notice to the plaintiff; also, that from the certificate 
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of the clerk, that the deed had been duly recorded, and the 
presiding Judge’s certificate, they had a right to presume, 
that the recording was according to the laws of Georgia, 
though the same were not produced. The court held, that 
if the defendant relied on the recording of the deed in Geor- 
gia, he should have produced the laws of that state in evi- 
dence ; therefore, refused the instructions requested. 

It is now assigned for error— 

1. That the challenge of the juror ought not to have been 
sustained. 

2. ‘That the instructions to the jury were erroneous, in re- 
spect ta the effect of recording the deed in Georgia, and the 
necessity of producing the law of that state. 

It is doubtless true, as contended for the plaintiff in error, 
that if che court overrule a valid objection to the competency 
ofa juror, the circumstance of the party having gone on to 
trial on the merits, is not a waiver of the exception; but he 
may still take advantage of it in error.*. Nor do Idoubt, that 
the overruling a challenge to a juror, founded on a legal ob- 
jection, would be error. The effect would be to compel a 
party to abide the decision of an illegal jury, the consequen- 
ces of which might be greatly injurious. It does not, how- 
ever, follow, that either the effect or consequences would be 
the ‘same, from the rejection of a competent juror. But 
this point will be further considered after a slight notice of the 
validity of the objection to the juror in question, and of the 
authority relied up on to support it. 

I readily concede, that the jury must consist of persons 
omni exceptione majores. Yet the law recognises a variety of 
objections founded alone on supposed bias or partiality. The 
authority to which the counsel for the plaintiff in error refers, 
admits, as principal cause of challenge to the polls propter 
affectum, not only remote kindred, and the slightest interest, 
direct or collateral, but also the circumstances—that the juror 
has before givena verdict in the same cause, or upon the same 
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title or matter, though between other parties—that he was cho- 
sen arbitrator by one of the parties, and has entered upon the 
examination of it—that he has declared his opinion of the case 
beforehand—that since he has been returned, he has eaten or 
drunk at the expense of one of the parties—that an action 
implying malice or displeasure is pending between the juror 
and one of the parties, &c.—See Pringle vs. Huse—1 Cow- 
en, 432—6, note 1; and-authorities there cited. 

It is not contended that either member of the jury who tried 
this cause was incompetent, or in any degree exceptionable ; 
nor does it appear (if that could be material) that all were not 
of the regular venire. The person rejected from the jury 
may have been preferred by the party for whom he had been 
employed to procure the slave, in consequence alone, of his 
presumed bias or partiality, from having participated in the 
wrong complained of in the action. Whether this person’s par- 
ticipation in the act did not subject him to an undue influ- 
ence or partiality, equal to those referred to as causes of 
challenge, may be well questioned. We are not to consider 
the causes particularly enumerated in the books, as the only 
legal grounds of challenge ; these are causes which have al- 
ready occurred, and been held sufficient ; any other causes 
which would equally affect the judgment or impartiality of 
of the juror, would be equally available. But it is unneces- 
sary to press this inquiry further, unless the rejection, if con- 
sidered unauthorised, can furnish a ground for reversing the 
jndgment. 

It is a general rule, that neither party can claim any ad- 
vantage from any decision, or other matter, having no ten- 
dency to prejudice him. Where a cause has been tried by an 
unexceptionable jury, the Jaw presumes no injury to either 
party, for the want of any other person, in lieu of any of those 
composing that jury. Should it happen, as supposed in ar- 
gument, that the Judge, from political, or other unworthy mo- 
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or criminal design, andthe circumstances disclose a probable 
injury to either party, the question on error, might be essen- 
tially different ; and at any rate, the Judge would be respon- 
sible to the state by impeachment, or such other mode of re- 
dress asthe constitution has provided. I think it may be 
safely assumed that his powers in this respect would not be 
more dangerous than in many others, for the exercise of 
which, it is clear there can be no relief in error. 

On this point it may suffice to refer to the one case only, 
which was cited in argument. © In United States vs. Cornell,, 
Judge Siory says: “ Even if a juror has been set aside by the 


‘court for an insufficient cause, I do not know that it is matter 


of error, if the trial has been by, a jury duly sworn and im 
panelled, and above all exceptions. Neither the prisoner nor 
the government in such case, can have suffered any injury.” 
We are of opinion, that this rejection of the juror, under the 
circumstances of the case, is not a matter available in error. 
2. On the second point of exceptions, former decisions of 
this court axe perhaps conclusive. Unless the registration of 
such deed was authorised by the law of Georgia, and it has 
been recorded as directed by that law, the registration can 
imply notice thereof to noone The principle was recagnised 
in Duffy vs. Frenage, (January, 1834,)—in Mitchell et al. vs. 


Mitchell, (June, 1832,) the paper in question was a deed of’ 


gift, as in this case. We there held the following language ‘ 
“To authorise the introduction of a copy of a deed, the plain- 
tiff should show, that by the authorities of Georgia, such con- 
veyances are required to be recorded ; and as a consequence 


thereof, that the clerk recording them, or keeping the record, 


had authority to certify copies. If the recording was an ez- 
tra official act, the clerk had no authority to certify the copy 
asevidence. ‘The legality of the procedure, is not to be pre 
sumed, because it is not the course of the common law.” 
The act of Congress relied upon in argument, is supposed 
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said certificate, if given by the presiding justice of the court, 
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prescribe the mode in which the public acts, records,” &c. Tatum 


shall be authenticated, passed in 1804." This act directs, young. 


taining to a court, shall be proved or admitted in any other 
court, or office, in any other’state, by the attestation of the 
keeper of the said records, or books, and the seal of his office 
thereto annexed, if there be a seal, together with a certificate 
of the presiding justice of the court of the county or district, 
as the case may be, in which such office is or may, be kept ; 
or of thes governor, the secretary of state, the chancellor, 
or the keeper of the great seal of the state, that said at- 
testation is in due form, and by the proper officer ; and the 


shall be further authenticated by the clerk or prothonotary 

of the said court, who shall certify under his hand and the 

seal of his office, that the said presiding justice is duly com- 

missioned and qualified; or if the said certificate be given by. 

the governor, the secretary of state, the chancellor, or keeper 

of the great seal, it shall be under the great seal of the 

state in which the said certificate is made: and the said re- 

cords and exemplifications, authenticated as aforesaid, shall 

have such faith and credit given to them in every court and 

office within the United States, as they have by law or usage 

in the courts or offices of the state from whence the same are 

or shall be taken.” | 
It will be observed, that to bring this deed within the re- | 

quisition of the statute, the farther certificate of the clerk or 

prothonotary was necessary ; and that this, at most, could 

only make it evidence, entitled to such faith and credit in the 

courts or offices of this state as it would have in Georgia by 

the law or usage of that state. Such records or exemplifica- | 

tions were never intended to be made evidence of the law of 

property in a different state ; but the mode of proving such 

laws is otherwise prescribed. 
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Tatum The rile which regards registration of deeds, as construe- 
mo tive notice to all concerned, is in itself, a rigid principle ; and 

Young. ’ ’ gid p 1p ; an 
—"— it would be unsafe, first to presume, from the certificates of 
the clerk and Judge, that the law of Georgia authorised the 
registration of this deed, and then’ make this presumption 
* constructive notice to Young of its existence. No questionis 
presented to this court respecting the sufficiency of any other 

»proof of notice. 
The judgment below must be affirmed. 
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SUPREME COURT OF ALABAMA. "dg 


THe Apw’R oF Josern GEE vs. Joun W. WILLraMson, for 
the use of THEOPHILUS NICHOLSON. 


Error from Wilcox Circuit Court—Before the Hon. Sion 
lL. PERRY. 


A. bringssuit against B. on a written promise, for value received, to pay 
the debt of A, due to a certain Bank, as the instalments of the same 
shall become due : to prove a default on the part of the defendant, the 
plaintiff offers, as evidence, a record, showing that in a suit by said 
Bank against the plaintiff, the defendant, and another, on a note sign- 
ed by them, judgment was taken by confession against the last men- 
tioned payor, and an execution issued against all three, which was re- 
turned “ satisfied,’ generally; the note being for a less amount than 
the debt mentioned in the promise, and due at adifferent and subsequent 
time: Such record does not prove a default on the part of the defen- 
dant ; and, without other explanatory testimony, is not admissible at 
all, as evidence in the cause.” 

Whatever has been once established in this court, between the same par- 
ties, continues to be the law of the case, whether correct on general 
principles or not, so long as the facts on which such decision was pre- 
dicated, continue to be the facts of the case. 

Where a note given upon a defective consideration, is transferred toa 
purchaser on a valid consideration, a right of action, to the extent of 
the defect, accrues to the transferree immediately. From that time, 
such right of action is available as a set off, and is not limited to the 
time when the defect in the consideration is established by reeord evi- 
dence. 

The indorser of a promissory note, where there is a failure of considera- 
tion, is not entitled to demand and notice, to render him liable 
tothe extent of the failure. He is in that respect, in the situation of a 
drawer of a bill of exchange, having no authority to draw, mor any 
funds in the hands of the drawee. 


This was an action of trespass on the case, brought by 


Williamson for the use of Nicholson, against Gee, on a writ- 
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314 CASES DETERMINED IN THE 


Adm’r of Gee ten instrument given by the latter to Williamson, acknow- 
Williarnson. Jedging the receipt of eleven hundred dollars, the amount of 
a debt then due from Williamson to the St. Stephens Bank, 
and promising to pay the said bank debt as the instalments 
should become due. The questions for this court to deter- 
mine, arise in regard to the admissibility and effect of two 
records, which were oftered as evidence. 

One of these records was in the name of the Tombeckbee 
Bank vs. John W. Williamson, Joseph Gee, and Theophilus 
Nicholson. Gee does not seem to have been served with pro- 
cess. The action was founded on a note from the defendants 
to the Bank, for nine hundred dollars, dated 23d March, 
1821, and due ninety days after date. Judgment was con- 
fessed by Nicholson only ; but execution issued against Wil- 
liamson, Gee, and Nicholson, which was returned “ satisfied” 
generally, without stating who made payment. ‘The plaintiff 
offered this record to prove a default, and although the de- 
fendant objected, it was admitted by the court. 

The other record, which was introduced by the defendant, 
sets forth an action brought by Gee against one Shaw, ona 
note which Williamson had assigned to Gee, previous to the 
commencement of the suit now before this court. Judgment 
was obtained ; but five hundred dollars of the same was en- 
joined on an alleged failure of consideration. This injune- 
tion, though aftewards dissolved, was finally perpetuated. 
Williamson had been made a defendant in the chancery suit, 
but the cause was heard ex parte as to him. 

The «defendant, relying on this record, under the plea of 
set off, the court instructed the jury that it was necessary for 
the defendant to prove a demand and notice to plaintiff to fix 
his liability as an indorser, or that there was a failure of con- 
sideration ; which facts, the court also charged, or either of 
them could not be proved by the record relied on. The de- 
fendant excepted to this opinion. 

The opinions given by the court in regard to these two re- 
cords are assigned for error in this court. 








* 


“i s ee eee . i le 
ae oe ree ns a MR tle RE RL te Rar, in 
c ‘ re , . 
OF; ba vee 


A A a Me 

































St 
be 
to 
re 


thi 
it 
pr 
fat 
it : 
fol 
ot] 
C0) 





‘know- 
unt of 
Bank, 
Iments 
deter- 
of two 


>ckbee 
»philus 
‘h pro- 
ndants 
larch, 
S con- 
t Wil- 
sfied” 
aintiff 


he de- 


idant, 
one 
to the 
yment 
aS el- 
J unc- 
ated. 


suit, 


ea of 
ry for 
to fix 
’ con- 
er of 


> de- 


‘ore 


] money for me: he introduces a record where another has sued 








































SUPREME COURT OF ALABAMA, 315 


GOLDTHWAITE, for Plaintiff in error. Adm'r of Gee 
As to the introduction of the record of the case of the St. Willlemece. 

Stephens Bank vs. J. W. Nicholson, as evidence in the court™ —— 

below, it appears at once, unless some reasons could be shown 

to the contrary, to be erroneous. The general rule is, that 

records are not evidence, except between parties or privies. 

Here the parties are altogether different. And there is no- 

thing in the case which could justify the court in admitting 

it for the cause for which it is offered. It was offered to 

prove a default onthe part of Gee. It could not prove that 

fact. A written agreement was the foundation of this action: 

it shuld have been shown that the undertakings, therein set 

forth, were not complied with. Half a dozen records between 

other parties, could be no evidence of a default. Such re- 

cords ought not to be admitted, because they might be got 

up by collusion, against which, he who was no party to them 

could not guard. A man, for instance, who has been my se- 

curity, sues meon the ground that he, as security, has paid 


him and he has confessed judgment. It is no evidence 
against me; the whole may have been manufactured by him. 
The record was offered to prove a default. It could not be 
evidence for that purpose; yet the court admitted it. This 
is error. 

As to the other point : the record offered by Gee, to prove 
a set off, was admitted, as evidence, by the court. Yet the 
court instructed the jury, on the application of Williamson’s 
counsel, that this record was no evidence of a right of set off 
on the part of Gee against Williamson. The court below 
could not have understood the case. ‘There was no necessity 
that they should have been wandering in the dark. The 
light of the Supreme Court shone full upon them. That tri- 
bunal had decided in the case of Gee, Adm’r vs. Nicholson, 
that this record was evidence of set off in behalf of Gee— — 
2 Stew. 512. The court, I have said, admitted the record as 
evidence. And yet, if it did not establish the liability of Wil- 
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. CASES DETERMINED IN THE 


Adm'r of Gee liamson te Gee—and therefore the right of set off in the lat- 
vs. a ° ne ° ° ° 
Williamson. ter, What did it establish? If it did not prove this, it must 


ee 





have been the most ridiculous mass of nonsense, as to any 
pertinent purpose, that ever was introduced in a court of jus- 
tice. The court might as well have admitted a ream of 
blank paper as evidence in the cause. It was admitted, it 
would seem, for no purpose at all; and it was expected of us 
to show its application. But the court said that we were 
bound to show demand and notice: and this, when we show- 
ed by the decree of the court that the liability of Williamson 
was established on the ground of gross fraud, and that all the 
facts of which notice could have been given were fully within 
the party’s knowledge! I eannot do the court below the in- 
justice, to suppose that the decision would have been given, 
that was given, if the case had been understood. 


STEWART, conira. 

To enforce a recovery against Gee, it. was necessary to 
prove adefaulton his part. The record which we introduced, 
was introduced to prove a default. It was objected to, but 
admitted by the court. The bill of exceptions does not say 
it was received as evidence to prove a default only, and to 
prove nothing else. If we introduced it as evidence to prove 
a default, and it is in fact evidence for any cther purpose, 
there is no error in its admission. 

The general rule, that a record of a suit is only binding on 
parties and privies, is not called in question. But the rule as 
to the introduction of records, not between the same parties, 
as evidence, is by no means universal. Such records may 
be introduced to establish certain facts, which may constitute 
a link or links in the chain of testimony, necessary to a reco- 
very—l Ji/heaton’s Digest, 163—4 ib. 213, 220. These ca- 
ses prove that when such record is not evidence per se, it may 
yet be evidence as a link in the chain of testimony necessary 
to be established. ‘The material facts which the record went 
to prove was, that there was a judgment, formal or informal, 
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in that suit in which Williamson was ‘defendant, the amount Adm’rofGee 
of that judgment, and that it was paid. Other facts might be yreyj;amson. 


necessary to make out the case. The court did not charge 


that the record proved—that it established the default: but 
merely decided that it was admissible. 

In regard to the other point : It was attempted on the part 
of Williamson, to use the record introduced by himof Gee vs. 
Shaw, &c. to establish his right to a sev off. If the counsel 
will attend to dates, he will find that, at the time of the com- 
mencement of the suit, he had no cross demand. The in- 
junction which Shaw had obtained against Gee had been dis- 
solved, and had not at that time been re-instated. 

The record, however admigsible it may have been to prove 
some fact which might have been material in a chain of tes- 
timony, could not establish a set off ; it could not prove Wil- 
liamson’s liability ; because Williamson was not a party to it. 
His being nominally a party, makes no difference. Ue should 
have had notice of the suit: he might have established a suf- 
ficient consideration. Notice was therefore necessary to 
make the record evidence for the purpose sought—1 Payne, 
549, 554. 

That the court in that case, gave judgment against Wil- 
hamson for costs, does not make him a party... The judgment 
seems to have been without any sufficient reason. It is like 
the famous case before the Cherokee chief, who directed that 
both parties should be whipped, and that the constable should 
pay the costs. ‘The decree recites that the cause was heard 
et parteas to Williamson. But if Williamson had been a 
party, what would the record prove? Gee and Williamson 
were. defendants : the court could only grant relief or refuse 
it; they could not regulate and determine the rights between 
co-defendants. 


GOLDTHWAITE, in reply. 
The record, ofiered by Williamson to prove a default on 
the part of Gee, was admitted by the court for that purpose. 
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Adm'r ofGee 'This error 18 not cured if it could be shown that the record 


vs. 
Williamson. 


was admissible for some other purpose. It was admitted 


—~— "(we objecting at the same time,) to prove the default com- 


plained of in the declaration. It matters not whether it was 
admitted as absolute or prima facie evidence : the former 
kind becomes absolute if not contradicted. 

As to the other record, it is contended that Williamson 
was not a party. This is urged on the ground that he was 
never served with process. It has been decided in this court 
that a party who has not been served with process, other- 
wise than by the attachment of his goods and chattels, is 
bound by such service, unless he show that he had no notice. 
2 Stewart, 399. 

But is it contended that in all proceedings in chancery, the 
decrees which are taken ex parte have no effect? These 
were proceedings of a court having plenary jurisdiction : and 
a decree made against one, as a party, will not be presumed 
to have been made without authority. The decree is not re- 
versed. If execution for costs, in pursuance of this decree, 
were to issue againt Williamson, would he have any remedy? 
How then can it be contended that he is not a party ? 

But it is said that this decree establishes nothing. It estab- 
lishes that Williamson committed a fraud against Shaw; 
and that Gee failed, to the extent of the sum enjoined, to get 
the amount of money which he was to receive by the transfer 
of Shaw’s note, The law establishes the rest, and makes 
Williamson liable to Gee to the amount which he lost in that 
transaction. 

The cross demand existed at the time of the commencement 
of the suit: although the evidence of the amount of that demand 
may not have been available until afterwards. It matters not 
how short atime previous tothe trial this evidence may have be- 
come available. Suppose there had been no decree ; but that 
Gee had proved on the trial all the facts set out by Shaw in 
hisbill, would they not have furnished good cause of set off? 
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SUPREME COURT OF ALABAMA. a 

By Mr. Justice THORNTON: 

This cause was once before brought up by writ of error to 
this court ; and was reversed and remanded.* 

The declaration contains, in addition to the common counts 
in assumpsit, one upon a writing of tie intestate of the plain- 
tiffin error, described in said count as an agreement or writ- 
ing, dated the 14th of March, 1821, under his hand, acknow- 
ledging that he had received of the defendant in error, Wil- 
liamson, the sum of eleven hundred dollars, which was the 
fullamount due by said Williamson in the St. Stephens Bank, 
which said sum of eleven hundred dollars, the said intestate, 
inthe aforesaid certain writing or agrcement, undertook and 
promised said Williamson to pay, into the St. Stephens Bank, 
as the several instalments of the said eleven hundred dollars 
should become due. This special count concludes with the 
breach—* Yet the said Joseph Gee, (the plaintiff’s intestate) 
not regarding his promise and assumption so by him made as 
aforesaid, has not paid the said sum of eleven hundred dollars 
into the St. ‘Stephens Bank, as the several instalments in said 
Bank, on that sum, fell due,’ &c. The error assigned is, 
that the court erred, as stated in the billof exceptions. Upon 
examining the bill of exceptions, we find two matters except- 
ed to. First, the admission of a record of the Circuit Court 
of Washington county, of proceedings had in that court in fa- 
vor of the Tombeckbee Bank, which discloses a judgment 
had against the cestui que use in this action, on a note for nine 
hundred dollars, payable to the said institution, dated on the 
23d day of March, 1821, and signed by J. W. Williamson, 


Joseph Gee, and said Theophilus Nicholson. The exempli- 


fication further shows, that on this judgment an execution 
issued against all the said obligors, which is returned by the 
sheriff, ‘‘ satisfied,” generally, without specifying who paid 
it. The bill of exceptions states this ground of error thus— 
“ On the trial of this cause, the plaintiff offered in evidence, 
the exemplification annexed and marked A, to prove a de- 
fault by the defendant’s testator, in his contract as declared ; 
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Adm’r of Gee 


vs. 
Williamson, 


a9 Stew. 512. 








CASES DETERMINED. IN THE 


Adm'’r of Gee'to which the defendant objected, and the court admitted the 
Williamson. same.” If the just import of this language is, that that the 
~~ Kecord offered constitutes proof of a default in performance 
of his contract, by the intestate, (which is not a very strained 
construction) there can be no doubt that the exception was 
well taken ; for the defendant’s intestate, was no party to 
to those procecdings, and should not be concluded by them, as 
the matter of his performanceof hiscontract, even though they 
‘ were had, upon the same debt to the Bank, which his contract 
had bound him to discharge. But not preceded by, or at least 
not accompanied by any explanatory testimony, this record was 
not only no evidence of a default, but was wholly inadmissi- 
ble as any evidence at all. The contract declared on, is of 
the 14th March, 1821, and binds the defendant’s intestate to 
apply a certain sum of money to the discharge of that amount, 
then due by the said Williamson to the St. Stephens Bank, 
as the several instalments thereof may become due. Now 
the note to the Bank, which is the foundation of the record 
and proceedings admitted astestimony, is the note of the said 
Williamson, Nicholson and intestate, for the sum of nine 
hundred dollars, dated the 28th of March, 1821, and payable 
ninety days thereafter. For this cause, without more, the 
judgment should be reversed. 

As however, the matter of the other exception, touching the 
effect of the record designated B. in the bil! of exceptions, 
may be agitated again, in any new trial which may take 
place, we feel called upon to decide in relation to it also. 

This record is voluminous, but a short statement of its 
prominent features will suffice. It appears from the exem- 
plification, that some time before the institution of this ac. 
tion, Williamson, the defendant in error, had assigned to the 

intestate Gee, a promissory note upon one Shaw. Judg- 
ment being had thereon at common law, Shaw filed a bill in 
equity, praying an injunction, which was granted also, before 
the issuance of the writ in the cause before us. This bill, 
which made both Williamson and the intestate Gee, parties 
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‘defendants, sought relief on the abiaclleged of “rd a nif ce 
the consideration of said note, practiced by the said William- I 
son, occasioning a failure thereof. After many things. done ~~ 
inthe progress of this chancery cause, which are deemed un- 
necessary to be noticed, a final decree was pronounced in 
April, £825; which, (after reciting, that in conformity to or- 
ders theretofore made, the cause was heard ex parte as to 
Williamson, on the bill, answer of Gee, and the testimony,) 
perpetuated the injunction, and decreed the costs against Wil- 
liamson. ‘The defendant in the court below, introduced this 
record, under the plea of set off; and the court charged the 
jury, that it was necessary for him “ to prove a demand and 
notice to the plaintiff, to fix his liability as indorser, or that 
there was a failure of the consideration of said note, which 
facts, nor either of them, could be proved by the said exem- 
plification”—which charge is assigned for error. 

This cause having on a former occasion been before this 
court, it behooves us to examine, what principles were then 
settled ; for it is well established, that whatever has been 
once stablished in this court, between the same parties, in 
the same case, continues to be the law of the case, whether 
orthedox or not, so long as the facts, of which such legal 
principles were predicated, continue to be the facts of the 
tase. We are not authorised to presume that this record is 
not the same which was offered on the former trial. We 
will not suppose that there were two of perfect similitude, 
and that this is that other, and not the one formerly attemp- 
ted to be used under the plea of set off. Then as I appre 
hend, the effect of this very record has been settled by the 
former opinion of this court ; so far at least, as to conclude 
one of the grounds ¢harged by the court, as not proved by the 
exemplification—that is, the failure of consideration. But 
if the former opinion should be considered as only settling the 
admissibility of this proceeding, notwithstanding that its ad- 
missibility is deduced in that opinion, mainly, from a conside- 
41 
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Without proof, that the terms of this assignment were such 
as to prevent it, I think a right of action accrued to the in- 
testate, Gee, immediately upon the transfer of the note upon 
Shaw ; for at that very time, the consideration of the assign- 
ment had failed, and a liability arose, to the extent at leust, 
to which the transferred note was rendered void by the fraud 
of Williamson. 

It is true that record evidence did not then exist of this fail 
ure of consideration ; but the doctrine on this head, is net 
that nothing shall be used as a set off, the proof of which 
transpires after action brought, but that the right to set off ai 
a debt due only, shall have been acquired before that time, 
Now this note upon Shaw had been assigned, and its collee- 
tion enjoined by the fiat of a chancellor, prior to the institu 
tion of the present action; and its consideration | had also 
failed, though the conclusive evidence ef that fact, which this 
record discloses, was not then in existence. As to the de- 
mand and notice, it is only suggested in the charge as an al 
ternative requisition, admitted very properly to be unneces- 
sary where failure of consideration appears. The payee of 
a note, indorsing it, is like the drawer of a bill of exchange, 
and the maker like the drawee. Now, want of funds, or au 
thority to draw. supersedes demand and notice. 

Let the judgment be reversed, and the cause remanded: 
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De er: ? “alte e : = ee me 

> such 

he in- Dennis Commons vs. FReperick S. WaLTers. 

upon | 
sign Error from Perry Circuit Court—Before the Hon. ) 
leust, P. T. Harris. | 
fraud ; | 
s fail ’ 
S not Where several pleas are pleaded, in pursuance of the statute, any evi- | 


which dence is admissible which might be legally imtroduced under any one 


off ai of the pleas. 
he In an action of slander, evidence going to show that the plaintiff was sus- 





oy pected of being guilty of the offence imputedjo him by the words charg- . 
ollee- ‘ed, is not admissible under the plea of justification, which plea under- 
stitur takes to prove the truth of the words. | 
d also Where a plaintiff sues for an injury done to his character, by a particular | 
h this charge uttered and published against him, proof of want of character, 
ne de- by a general suspicion of.his guilt in the very particular charged, is ap- 

Be propriate testimony under the general issue; but it is necessary, to au- 
7 thorise the admission of such testimony, that it should obviously relate 
nOCRe: to a time anterior to the uttering of.the words charged to be slanderous. 
yee of 
ange, Walters, the defendant.in error, brought an action of slan- 


or au # der against Commons, in the Circuit Court below, for saying. 
that he, Walters, bought cotton of negro slaves; and in one 
led. count, that he hired negroes to steal cotton and bought it of: 
them. Justification and. the general. issue were pleaded.— 
The defendant offered to prove that ‘it was generally sus- 
pected in the neighborhood” that the keeper of a certain shop, 
which was proved to have been kept by the plaintiff, “traded 
» | with negro slaves,” and that “it was generally suspected in, 
the neighborhood that the plaintiff did trade with negro slaves 
for cotton.” 

This evidence the court below rejected ; an: it is the re, 
jestion of this evidence which is here assigned fer error.. 
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PICKENS}. Plaintiff in error. ; 

In this case, t ere were several counts in the declaration :. 
in two or three of them, the words charged were substantially, 
that the plaintiff “had bought cotton of negroes.”” The de- 
fendant offered to prove that “he was suspected of having 
bought cotton of negroes.” The court refused to admit the 
evidence. Tlfis evidence was clearly admissible under the 
general issue, because it, went to show that the character of 
the plaintiff was impaired ; that. it was of little worth, in the 
very point in which it had been assailed by the words. The 
question under this issue, taking the amount of damages to 
be assessed into consideration, is not merely whether the 
words were spoken or not ; but it relates also to the amount 
of character of the plaintiff. It is always competent to prove 
a general bad character under the general issue.—S/arkie on 
Slander, 404, 405, 406—2 Nott & McCord, 5i1. 

The evidence was the more undoubtedly admissible in this 
case, as justification was also pleaded. The party charges 
us with having said certain words prejudicial to his charae- 
ter ; and we offer to prove that his character was such as our 


. words represented it. This goes to justify the words ; and 


at any rate, it is admissible in mitigation of damages. 

The admission of proof that goes to show that the dama- 
ges done to the plaintiff’s character, was small, is of salutary 
tendency. It recognises the authority. of public opinion, 
which often is stronger than law, in restraining immorality, 
and maintaining the cause of uprightness in the community. 


Peck, contra. 

The words charged in the declaration are different in dif- 
ferent counts, but they amount substantially to this, that the 
plaintiff below had “ hired negroes to steal cotton, and had 
bought it of them.” The evidence which the court rejected 
was, that “it was generally suspected that the plaintiff -had 
bought cotton of negroes.” ‘The plea was.the general issue: 
The lefendant in such case cannot be allowed to prove a sus 
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picion of a particular impropriety im mitigation of damages. Comment 
He may prove the general bad character of the plaintiff : Walters. 


against such proof the plaintiff may be, presumed to come 
prepared ; but he cannot come prepared to rebut a suspicion 
as to any particular offence. 

The counsel may examine all the books, and he cannot find 
any respectable“authority, that will permit a defendant to 
prove the character of the plaintiff, as to any particular crime, 
in mitigation of damages. 

The defendant below did not offer to prove the fact, but 
the suspicion of the fact, which is not allowable.—6 Mass R. 
514—3 Mass. R. 546. 

The case before us corresponds to the case: cited. The 
defendant below wished to destroy the effect of the action 
against him by overwhelming the plaintiff with particular 
scandal, which he could not come prepared to meet. 

The true rule is, that the general character may be given 
in evidence, but particular rumors are inadmissible. The 
doctrine is the same, in this respect, whether the plea be the 
general issue or justification. 

But in this case, the matter offered to be proved does not 
amount even to a moral impropriety, and was inadmissible on 
that account. One may lawfully trade with slaves, if such 
slaves have a written permit from their masters. 

PICKENS, in reply. 

Some of the words charged in the declaration were not ac- 
tionable ; but the plaintiff having relied upon them, evidence 
cannot be excluded, because the matter offered to be proved 
isnot of an actionable kind. We demurred to the declara- 
tion generally. The demurrer was overruled. We then 
pleaded to the merits. The jury found a verdict on the whole 
declaration. The jury may in fact have based their verdict 
chiefly on those counts which are much the same with the 
matter offered to be proved. ‘There was no surprise here. 


We offered to prove that the plaintiff was suspected of the, 
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Common very thing” with which he had been charged. Particular 





facts different from the offence charged, cannot be admitted. 

~~ [fone be charged with stealing horses, proof that he stole 
hogs, or was suspected of stealing hogs, is inadmissible. But 
this case is different. We offer to prove that the character of 
the party was‘not good as to the very offence imputed to him: 
And here it is observable, that we pleaded justification as well — 
as the general issue. If the evidences or any of it, which 
was offered by defendant, and rejected by the court, would 
have gone to show the party guilty of the offence imputed, 

then the rejection was error. 


By Mr. Justice THORNTON : 

This was an action of slander, brought by the defendant in 
error; and the declaration contains five counts; in all of which 
except one, the slander is charged to consist, in the verbal 
imputation, by the,plaintiff in error, that the defendant bought 
cotton of negro slaves ; and in that one, it is charged to be; 
that the defendant hired negroes to steal cotton, and then 
bought it of them. There appears to have been a demurrer 
to the whole declaration, which being overruled, was abided 
by ; and pleas of not guilty, and justification, were filed to all 
the counts, on which issues were joined. During the pro- 
gress of the trial, a bill of exceptions was signed, taken by 
the plaintiff in error tothe rejection by the court of the follow- 
ing testimony, viz: “ that it was generally suspected in the 
neighborhood, that the keeper of this shop (one proved to be 
kept by the defendant in error) traded with negro slaves.” — 
The defendant further offered “to prove that it was generally 
suspected in the neighborhood that the plaintiff did trade 
with negro slaves for cotton.” The assignment of errors, 
relates alone to this matter. Under the plea of justification, 
I do not hesitate to conclude that this evidence was inadmis- 
sible; for great precision is required, both in the plea, and in 
the proof under it. The truth is undertaken to be proved, 
whieh if established, removes al] ground of claim for dama- 
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‘ges.* No suspicion, however strong or general, will amount — 
to proof of a fact.. Nor is common frme any ground for jus- Walters. 
tification. But the general issue is also pleaded here, and I s 3BI. Com. 
feel well assured that the construction of our statute authoris- | ~ 

ing both pleas; should be such, as not to restrict in any man- 

ner the latitude of the pleaders evidence ; but that any, whith 


though both are on-file. Then we must consider, whether 

the rejected evidence is admissible under the general issue. 

If at all, it can only be with a view to the mitigation of dama- 

ges. Ifa plaintiff sue for an injury done to his character by 

a particular charge, uttered and published against him ; as 

the loss of character, is the basis of damages, the conclusion 

in my mind is irresistible, that proof of want of it, previous to 

the time of uttering the accusation, by a general suspicion of 

his guilt in the very particular charged, is most appropriate , gtarkie on 

testimony under the general issue.’ This then being the ee 409 ; 
Camp. N. 

only ground on which the admissibility of evidence of the na- ay 

ture of that offered in this case, can be maintained, it is plain, 

that it should relate obviously, and expressly, to a time ante- 

rior to the uttering of the slander ; for if it be referable to a | 

time subsequent to its promulgation, and admitted, then the 

slanderer has only to be artful, and industrious in the propa- 

gation of his calumny, and the success of his crime will insure 

his impunity. The testimony offered in this case is not thus 

explicit in its application ; and for that cause was properly 


rejected. es 
There being no other assignment of error, the judgmen; 


must be affirmed. 
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JdsHua ENGLIsuH vs. THomAs H. Lane. 


An Appeal from a decrée of the Mobile Circuit Court—Beforé. 
the Hon. P. T. Harris. ay 


Notwithstanding the general rule, that a written contract ¢annot be con- 
tradicted, varied, or explained by parol ; yet a deed, absolute on its 
face, may be shown by parol proof, to have been intended to operaté 

_ asa mortgage, especially in cases of fraud; provided the parol proof 
be strong and satisfactory. 

In cases of trust, fraud, accident, or mistake, chancery is competent to 
afford relief; and where there has been a breach of trust, or a fraud 
committed, by setting outa conveyance as an adsolute sale, in viola- 
tion of a parol agreement, between the parties, expressed and under- 
stood at the same time; that it should operate only a8 a mortgage, it 
will be sustained asa mortgage, notwithstanding the answer positively 

- deny the parol agreement, if it be sufficiently proved, and the mortga- 
gor or vendor has not participated in the fraudulent intent. 

Gross inadequacy of price may imply fraud ; and is a circumstance, pro- 
per to be taken into consideration with other facts, to determine the in- 
tention of the parties, and the true character and objeet of a coutract. 


English brought a bill_in chancery against Lane, in Octo- 
ber 1830, alleging that in the spring of 1826, he (English,) 
was taken with a ca. sa. and put in jail for certain debts 
which he owed ; that these debts amounted to about $2300 
‘or $2400; that he applied to Lane, who was an old acquain- 
tance for advice, suggesting that he would be compelled to 
sell some of his negroes to obtain relief? that Lane advised 
him not to sell; but if possible to obtain a loan of money 
upon the hire of the negroes. The bill charges that ulti- 
‘mately Lane took the negroes himself, there being twenty 
eight in number, advanced him about three thousand dollars; 

















lut 
an 





. Con: 
on its 


proof 


ont to 
fraud 
viola- 
nder- 
ge, it 
tively 
ortga: 


}, pro- 
he in- 
ract. 


Icto- 
lish,) 
debts 


uain- 
od to 
vised 


joney 
 ulti- 
venty 
llars; 




















SUPREME COURT OF ALABAMA. 329 


onan agreement that he was to keep.the negroes until he English 
should be remunerated by their services for the money so tine 
advanced ; and that for Lane’s greater security, the bill of ~~~ 
sale was made absolute. The hire of ti.e slaves is charged 


to be worth about $1500 per annum. English claims a res- 


toration ofthe slaves, on the ground that the money advanced 
had been amply repaid by the services of the slaves. 

The answer denies that there was any conditional agrees 
ment or mortgage, and insists that there was.an absolute 
sale. It admits that the respondent, Lane, advised Eng ‘sh 
not to sell his slaves, and states that he. Lane, endeavored ta 
obtain money for English by hiring them ; but kaving fail- 
ed in these attempts, it is alleged, he made a purchase of 
them. Lane, in his answer, States that he advanced three 
thousand dollars for said slaves, and agreed to pay off Eng- 
lish’s debts, which he afterwards did, to the amount of about 
two thousand five hundred dollars more. He denies that it 
was a profitable transaction to himself; and suys that at any 
time before the filing of the bill, he would have been willing 
to have returned the negroes, upon the payment to him of the 
money which he had advanced, with interest. - There were 
a number of depositions taken ; but a statement of their con- 
tents is not deemed necessary as an introduction to the argu- 
ment. A very ample statement of the case is given in the 
opinion of the court. 


PortTER, for complainant in error. 

Althouzh the bill of sale in this case was absolute on its face, 
we are not thereby precluded from proving from testimony, 
and fromthe circumstances of the case, that the transaction 
was in fact a mortgage. Parol testimony is inadmissible for 
that purpose—2. Haywood, 26. 

In the case now before the court, the bill of sale is abso- 
lute ; yet the negroes were put in possession of] Lane, upon 
an understanding that when he should be compensated by. 

42 
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their labor forthe money he had advanced, they were to be 
returned. Such a contract is regarded by courts of chancery 
as a mortgage.—1 Day, 139—1 Washington, 14, 125, margi- 
nal page; 2 Cowen, 324. By these authorities, the principle is 
laid down, that what isonce a mortgage is always a mortgage. 

An unequal contract made with a party in necessitous cir- 
cumstances, will not be sustained by a court of equity.—2 
Dess. 333. Inthe case cited, the inequality amounted to a 
loss of 30 per cent. In the case before the court, the loss, 
construing the sale as absolute, would be more than fifty per 
cent. The doctrine of the oppressed party being particeps 
criminis, as to the illegal contract, does not hold ; for he is 
presumed to act in some megsure by necessity. A court of 
chancery will set aside a sale made under necessitous circum- 
stances, for inadequacy of price.—For these principles, see 
2 Dess. 571—1 Brown’s Ch. R. 149—2 ib. 150, 167—1 Peer 
Williams, 310— Doug. R. 708—4 Dess. 697. LI ask the court, 
whether to take the bill, answer, and proof, a case is not here 
presented, in which a court of chancery ought to grant re- 
lief. The necessitous circumstances mentioned in the books 
are not equal to this case. Here the party was confined in 
jail, while Lane was professing great friendship for him, and 
yet attempting to drive him to desperation by representations 
of the extraordinary scarcity of money. Even an action of 
assumpsit will lie for money obtained by oppression and ex- 
tortion —2 Bur. R. 10i—5 Litéell’s R. 84A—Newiland on Con- 
tracts, 365. 

Lane alleges that he paid $2500 above the $3000 paid on 
receiving the bill of sale. Does he produce receipts or other 
evidence? This subsequent payment ought to be proved. 

If the contract has been an unprofitable one, as Lane al- 
leges in his answer, why should he be unwilling to have the 
contract rescined, and an account ordered between the par- 
ties. The bill of sale itself states the consideration to be 
$3000. The number of negroes was twenty eight. Now 


“when it is considered that the inequality of price was well 
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calculated to throw suspicion onthe transaction as an abso- 
lute sale, is it to be believed that the vendee would have a less 
sum put in the bill of sale than the true consideration ? 


GOLDTHWAITE, contra. 

A party cannot make out a case by evidence distinct from 
the one stated in the bill, and recover on the case so made 
out. The bill here goes upon the ground that the transac- 
tion was a mortgage ; and not on the ground of a fraudulent 
or oppressive sale, made for an inadequate price under hard 
and necessitous circumstances. 

But consider it for a moment on this new ground. Was 
the necessity or the pressure of circumstances occasioned by 
Lane? Did he put English in jail? id he bring his cre- 
ditors upon him? No. On the centrary we find him active 
in his behalf, trying to get money for him, for the hire of his 
negroes. He did all that could be expected of a friend in 
that respect ; and finally, when he could not succeed, he gave 
him a better bargain for his slaves than he could obtain from 
any one else. ‘The embarrassments which were then spoken 
of as hanging over the title of those slaves, furnish.a suffici- 
ent reason for their not bringing ‘a high price. 

The case set out in the bill is unreasonable in itself. Ne 
one would have paid out $3000 in cash, and taken the bur- 
den and management of these negroes under the expectation 
of their working out the amount, under an obligation then to 
return them. ‘The story will not bear telling. No one should 
expect so much as this from his friend. 

Much stress is laid by counsel on the alleged inadequacy of 
price. But no inadequacy of price has been shown. It is 
pretended that the money paid by Lane was only $3000 ; but 
such is not the true state of the case. ‘The complainant asks 
if $3000 was not paid on the execution of the contract ; and 
he asks him to say, if that was not the sum paid, what sum 
was paid. He asks Lane as to what executions he paid off; 
what they amount to; and how much more did he pay.— 
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English These questions make all that is said in the answer, as to the 


Ma amount paid, evidence.in the cause: I¢ is responsive to the 
bill. Now the answer says that $3( 00 were paid at the time 
of sale, and the bill of sale confirms the statement. - The an- 
swer also states, that something like $2500 were afterwards 
paid in satisfaction of executions against Eng'ish. This 
4 makes $5500. What then becomes ef the inadequacy of 
; price, when we consider the embarrassment of old mortga- 
ges, with which it was.said that the property was encum- 
bered ? 

The proof introduced by complainant, of the various nego- 
tiations previous to the contract, which was put in writing, 
are not admissible to explain the contract. When a con- 
tract is put in writing, all previous negotiations are merged 
in that contract—1 Johns. Chan. Rep. 273—2 Kames, 155— 
8 Wheaton, 211. These’ cases fully establish the principle. 

. _-: But if these authorities were less conclusive; if it were ne- 
cessary now to fix the rule upon principles of reason, the 
same rule ought to be established. What is the writing for 
but asthe means of settling and determining what the con- 
tract is? ‘Take this rule away and we should be involved in 
difficulties that would render written contracts as uncertain 
as others, and more fatal instruments of fraud. Let in the 
parol proof of previous negotiations, and the conversation of 
thé parties, in such contracts, and it will be found that the 
written instrument will scarcely weigh a feather in the scale, 
in determining what the contract is. 

Here the whole contract, as set out in the bill, is denied in 
the answer. The only evidence that would seem to support 
the bill, goes merely to show that Lane, after having made 
the purchase, expressed a willingness to take the slaves back 
onthe payment of what he had advanced : and this surely 
does not make out the case. 

If proof of the antecedent negotiations could go to ex- 
plain the written contract, this contract might be set aside for 

usury, if it had been alleged in the bill ; for Austill’s testimoe 
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ny set out a usurious understanding. But the bill sets out no 
such transaction. Aicording to English’s showing, all was 
fair in the contract ; but it was a fair mortgage—and not a 
sale. 

It is contended that a bill of sale, absolute on its face, may 
be proved by parol, to have been in fact a mortgage. , That 
cases may be found in which this doctrine is laid down may be 
admitted ; but the principle to say the least, can only apply to 
cases where the proof is clear and free from question ; which 
isnot true of the case before the court. And wo condi- 
tion of the kind can be established uniess it be made at the 
time of executing the deed ; which was not the case here. 
Courts will not adinit parol proof to convert an absolute bill 
of sale into a mortgage, without the strictest scrutiny.—l 
Johns. Ch. R. 240—1 Dess. 349—1 Murph. 449. 

Where a contract is reduced to writing, but one of the par- 
ties as to some agreement modifying it, relies on the word of 
the other, he must still rely on his word for his remedy ; the 
courts will give no relief.—1 H. Bl. 659. 

There seems to be no sufficient reason to take this case out 
of the general rule, that parol proof cannot be admitted to 
explain away or contradict a writing. All the evil to be ap- 
prehended by admitting such proof, and which the rule is in- 
tended to exclude, would be let in by admitting parol evi- 
dence to show that a bill of sale, absolute on its face, was in 
fact a mortgage or other sonditional agreement. 

The cases relied on by the complainant’s counsel, are ca- 
ses in which the conditional character of the contract is not 
denied. The rule is admitted, that a bill of'sale, absolute on 
its face, may be shown to have been in fact a mortgage» 
where such proof is not resisted by the denial of the other par- 
ty. Here the conditional character of the sale is expressly 
denied by the answer: and I believe no case can be found 
where there was such denial, and thecase solemnly adjudica- 
ted, that the crurt has admitted parol proof to contradict the 
Writing as to the character of the sale. In support of these 
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views the court is referred to 13 Mass. R. 443—Sugden on 
Vendors, 118—6 Johns. Ch. R. 111-6 Harris and John- 
son, 435. rave 

Some reliance seemed to be placed by counsel, for relief, 
cn the ground of English being a man liable to be imposed on: 
and it is said that contracts will be set aside when there was 
any weakness of mind, aceompanied hy great inadequacy of 
price. But it is only where such weakness amounts to a spe- 
cies of idiocy or lunacy that it will be regarded by the courts. 
Such person must at least be obviously of feeble mental pow- 
ers: there must be a clear distinction between him and other 
men, whereby he is rendered less capable of contracting. 
Courts of equity will not undertake to distinguish between 
those shades of diversity of mental powers among men of 
common capacity. These courts have no standard whereby 
to measure men’s intellect. 

I maintain that according to all the books, parol proof can 
not be allowed, to show that a bill of sale, absolute on its 
face, was in fact a mortgage, except where it is admitted or 
not denied that such was the character of the transaction; 
or, to say the least, except where the proof is such as to place 
the conditional character of the contract byond all question. 


Hopkins, on the same side. 

The court can give no relief upon proofs not pertenant to 
the statements in the bill. The party can no more have re- 
lief upon proofs without allegations, than on allegations with- 
out proofs. Ifthe party cannot make out his case according 
to his bill, he must fail— American Ch. Dig. 396-—3 Littell, 
339—10 Wheaton’s Rep. 189. 

What then is the case here? As set forth in the bill, it 
has but one aspect ; relief being sought on the ground that 
the contract was in fact a mortgage, and that Lane will not 
comply with his agreement, but seeks to convert it into an 
absolute sale. The counsel, however, set up a new case. 
They treat it as a sale, and attempt to set it aside on the 
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ground of fraud. ‘This new case need not be-diseussed : it 
isa departure from the complaint set forth in the bill. The 
cases cited are not applicable tothe case presented by the 
bill. They are cases of fraud, of usury, and of gross inade- 
quacy of price. 

Cases may be found, I will admit, where courts of chan- 
cery have held that a deed, absolute on its face, may be prov- 
ed by parol to be a mortgage, where the parol contract, con- 
stituting it a mortgage, was made at the same time of sign- 
ing the instrument. Butthe cases are more numerous, and 
more deliberately adjudicated, where it is held that such 
proof cannot be admitted by the court, where the fact is con- 
tested by the other party. The rule insisted on here does not 
depend on the statute of frauds, but on the principle that pa- 
tol proof cannot be admitted to explain or contradict a writ- 
ten instrument. The rule does not impair the principle, 
that a court of chancery may relieve against fraud or mis- 
take, whether the contract be in writing or not ; for if it were 
alleged in the bill, and proved, that the deed was fraudulent 
or given by mistake, it might be set aside. There is no more 
reason why parol proof should be admitted to show that a deed 
absolute on its face, was in fact a mortgage, than to vary a 
written instrument in any other respect. Where the defen- 
dant admits that the deed was intended to operateas a mort- 
gage, but wishes still to give it the force in law of an abso- 
lute deed, a court of chancery will treat itasa mortgage. All 
the cases cited by the complainant’s counsel, are cases where 
the defendant admitted that the contract was a mortgage, 
except the case in 1 /Vashington’s Reports ; and there it was 
established, and that by a written instrument, that the vendor 
remained in possession for two years after the contract; which 
remaining in possession was inconsistent with an absolute 
sale. 

In this case, however, if proof of this kind were admissible, 
the fact is not proved. On the contrary, it is disproved by 
the answer of Lane. The defendant is not only a competent, 
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‘English but a credible, witnessiwhen made a witness by the eomplain- 


ant. An answer cannotbe set aside except by two witnesses, 
Woberating circumstances.— 
ive'to all the material allega- 





or one witness and stre 
Here the denial of Lane is” 
tions in the bill;,and there is fio testimony in the case that 
can set it aside. ~The proof relates to previous negotiations, 
which are clearly inadmissible to explain or cuntradict a eén- 
tract subsequently reduced to writing. 

Nay, I contend that you may throw the answer out of the 
question altogether, and we have proof enough to establish 
this as an absolute sale. The bill of sale, itself, proves it— 
This is equal to one witness making oath that he heard Eng- 
lish acknowledge it to be an absolute sale :-and there are 
two witnesses who swear that they understood it to-be an ab- 
solute sale. Cau a sale thus established be set aside by two 
witnesses, who prove nothing abont the sale itself, but only 
antegedent negotiations and conversations ? 

The story of the complainant is, in‘itself, incredible. He 
says the money advanced was $3000, ana the slaves were to 
be returned when they had satisfied that sum. The services 
of the slaves are said to be worth $1500 or $2000 per annum; 
yet English did not ask for their return till the en! of four 
years. This shows that English considered. the transaction 
asale. This, at least, isa strong circumstance, not to inval, 
idate, but to support the defendant’s answer. 

Being then an absolute sale, the price paid is immaterial; 
for you cannot set aside this sale for gross inadequacy of 
price, upon a bill making no such charge, but setting forth 
that the contract was a mortgage, and claiming the right te 
redeem. But ifthe bill had claimed relief on the ground of 
gross inadequacy of price, the proof is not sufficient to show 
madequacy. The answer of the. defendant proves—for he is 
called upon to answer as‘to the amount of price—that the 
consideration was $5500. This statement is not contradict 
ed, but supported by the proof ; for it is proved that Lane re- 
ceived from Ross about that time, a corresponding amount 
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of money. Now, one of the witnesses states thatthe slaves English 


were not worth more than $7000; and he states that he 


would not have given that for¢hiem: the amount paid then, 


according to this evidence, was within $1500 of the value of 
the slaves: and that they did not bring more is accounted 


for by the fact, that there was some apprehension of the em- 


barrassment of title on account of old mortgages. 


STEWART, in reply: 

The rule that parol proof is admissible to show that a deed 
absolute on its face was in fact a mortgage, is so well estab- 
lished, that it was not thought necessary on our part, to cite 
many authorities to that point. We could have cited fifty 
more. Indeed, Mr. GOLDTHWAITE sets out by admitting 
the rule ; yet most of his argument is against it. That this 
rule is subject to some restrictions, I grant; yet I cannot gb 
the length of the opposing counsel, who contend that parol 
proof can only be admitted to show that the contract is a 
mortgage, when the defendant himself admits it to be so.— 
Why introduce proof then? None would be necessary. 

There must always be some sufficient cause for the vari- 
ance between the actual and the written contract, (to let in 
the parol proof,) such as fraud, usury, accident or the. like. 
Here the reason for the variance is apparent. English was 
in jail and in great perplexity. He was restless, and impor- 
tunate to obtain his liberty. He wished to raise money upon 
any terms. Lane was willing to lend money, but he would 
not do so unless “he could be made perfectly secure.” The 
transaction was in fact usurious ; and the sale was made ab- 
solute for the security of Lane. English is an honorable man: 
he is willing that Lane should be compensated beyond the 


. principal and legal interest. The bill does not charge usu- 


ry except incidentally. It has been contended that the bill 
is not well framed ; that we have not sought the proper re- 


tnedy. We have selected the mildest remedy. If we show 
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does not injure our case. It is said that we do not charge 
fraud. This is not true: we charge all the facts of the case ; 
and the facts establish fraud. The word fraud is not ne- 
cessary. ; 

For inadequacy of price alone, I grant that it must be very 
gross, to be sufficient to set aside a contract ; but there are 
many cases where, with other circumstances, weakness of 
mind, necessitous situation, or the like, great inadequacy of 
price has been held sufficient to induce a court of chancery to 
set aside a contract. To effect this object might require a 
pretty strong case ; but it will not require so strong a case to 
enable the party to show the real character ofthe contract, 
that it was a mortgage, and to obtain leave to redeem. 

It is unreasonable to suppose that there should have been 
asale. Although English was in jail, it would have beena 
most improvident and unreasonable act, on his part, to have 
sold twenty eight slaves, whenthe hire of slaves was high, to 
relieve himself from debts to the amount of two thousand dol- 
lars, or a little over that sum. If a sale had been the ob 
ject, four or five of them would have brought the money. 

But much is said about the conclusive character of the evi- 
. dence of the answer. It is said, that even if a man were 

known to be unworthy of credit, yet where he is made a wit- 
ness by the opposite party, his answer is to be taken as true. 
This, as a general principle, is not denied; but the princi 
ple must be guarded and qualified: taken in its unlimited 
sense. and without qualification or exception, it is not true. 
A complainant by calling on the defendant to answer, makes 
him a good witness; but yet the answer may be compared 
with itself. ‘This witness may be tried as another witness. 
If he say what is incredible, he cannot be believed. If the 
complainant say, the sun rises in the morning and sets at 
night, and the defendant deny it, is the latter to be believed? 
We may then compare the defendant’s admissions with his 
denial. He knew that something would be proved about li- 
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berty to redeem : he therefore admits that he was willing at 
any time before the filing of the bill, to have given up the 


slaves, upon the payment of the money he had advanced, 


with the interest. This statement throws suspicion on the 
denial ; and, taken in connection with the testimony, estab- 
lishes a mortgage. And the maxim of the law is, “once a 
mortgage always a mortgage.” This is a rule, indeed, which 
the law books say, does not admit of exceptions. 

It is contended that the contract was unreasonable, as set 
out by the complainant, because the time of the return was 
not stipulated. ‘The true answer is, the remuneration was to 
be ample : it was in fact to be usurious ; and therefore it was 
net desirable to specify the time. Lane said he must be safe : 
safe, it is presumed he meant, by the form of the contract. 
It may have been thought safer too, in view of obtaining an 
ample compensation without danger of incurring any forfeit- 
ure for usury, that the precise time for the return of the slaves 
should not be fixed. 

But take the other side of the question: Isit not strange that 
Lane cannot tell for what price he made so large a purchase 
as this? He bought, he says, twenty eight negroes ; and he 
cannot tell how much he gave forthem. The bill of sale says 


‘three thousand dollars was the price : and it is not probable, 


as the price was inadequate at best, that less than the true 
price was put into the bill of sale. Lane says he was to pay 
the debts of English. That he might have agreed to pay 
these debts without knowing precisely the amount, consider- 
ing the transaction as a mortgage, is not extraordinary ; fifty 
or one hundred dollars, more or less, would not have been 
important, as the whole was to be refunded with interest ; 
but sales of this kind are not made without fixing the amount 
at which they are made. 

It cannot be accounted for, how, in a case of so much 
friendship on the part of Lane, there should have been inade- 
quacy of price. English, it seems, was very thankful for the 
Kindness received. Strange that he should be thankful 
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English to a man for taking ‘twenty eight slaves from him for the 
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sum of three thousand dollars, that is, for little more than 
one third of what they were worth. There is too much 
friendship by half in this answer, when we consider it in con- 
nection with the established facts : such excess of friendship 
is sickening, and it throws a suspicion over the statements in 
the answer. : 

The defendant indeed claims to have paid five thousand 
five hundred dollars ; but, in this respect, the answer is not 
responsive to the bill. .' The defendant is inquired of, how 
much he paid upon the executions to relieve the complainant 
from jail, and from his embarrassments, at the time of the ex- 
ecution of the bill of sale. The complainant would not trust 
the defendant’s conscience as to any payment made after- 
wards. But it is after-payments that the defendant speaks 
of in his answer, by which he swells the sum from three thou- 
sand dollars to five thousand five hundred dollars. ‘The an- 
swer then, as to all above the three thousand dollars, not be- 
ing responsive to the bill, is not proof. Besides, it is contra- 
dicted by the proof in the cause. The bill of sale contra- 
dicts it. It states the entire consideration of the contract to 
be three thousand dollars. ‘The witnesses disprove it. The 
circumstances of the case disprove it. English, from all that 


/appears from bill, answer, and depositions, does not appear 


to be seeking any thing but freedom from his pressing debts; 
and they are proved to have been less than three thousand 
dollars. 

It is contended that previous negotiations or conversations 
are not to be admitted to explain or contradict a written 
agreement. But this rule must be confined to cases where 
there is no fraud, trust, accident, or usury, or the like, to be 
inquired into by the court. Where any of these are to be ex- 
posed, previous conversations or negotiations become impor- 
tant, as circumstances, to show the true nature of the trans- 
action.—5 Randolph, 211—1 Starkie’s Evidence, 39. 
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The general rule, admitted asa general rule, applies more 
strongly in contracts for land, than in other. contracts ; be- 
cause there the statute of frauds also applies. But even in 
those cases, fraud will let in the proof. The opposing coun- 
sel says, that if the exceptions for. which we contend were 
allowed, no title could be safe: they might all be taken away: 
by perjury. The argument proves too much; or rather it 
is obviously founded on an extravagant snpposition, incon- 
sistent with what is known of human nature. On the same 
principle, it may be said, that our lives may be taken ‘away 
by perjury ; yet it is found to be wise to give credit to hu- 
man testimony. The experience of ages has established 
that the admission of the exceptions we contend for, qualify- 
ing the general rule, is salutary, and less favorable to fraud 
and injustice, than the admission of the rule without excep- 
tions. 

It is remarkable that a fraudulent covered transaction can 
seldom be so consistent in all its parts, as to present at all 
times the appearance of honesty and truth. The truth itself 
will sometimes peep out through the artificial disguises.— 
Lane speaks of his embarrassments on account of this trans- 
action: he says he fears he will, on that account be obliged 
to sell some of his ‘‘ own negroes.” His own! These, 
then, were not his own. And why should he sell his negroes 
that he owned by a different title, rather than these, if he in- 
tended to make these his own? He knew that, by the con- 
tract they were to be returned, and he did not know but this 
contract might sooner or Jater be brought to light, and en- 
forced. 

In transactions of this kind, where the object is the rais- 
ing of money, if there be doubt, a court of equity will lean in 
favor of regarding the contract as a mortgage, because that 
construction is generally more favorable to the equity of the 
case. In this case, if the suit be decided against Lane, what 
has he lost? Nothing. He will have been fully compensated 
































341 


English 
vs. 
Lane. 








342 CASES DETERMINED IN THE 


English for all that he did: but if it be decidedagainst English, he will 


Lane. have lost his entire patrimony, and that for a mere trifle. 


—_——— 





By Mr. Chief Justice SAFFOLD : 

This was an appeal by English, from a decree of the Cir- 
cuit Court of Mobile, dismissing his bill. 

The bill was filed against Lane in October, 1830. The 
allegations, in substance, are—that English, the complain- 
ant, was owner of twenty eight negroes—that he was indebt- 
ed by judgments to the amount of two thousand three hun- 
dred dollars or two thousand four hundred dollars, for which 
he was imprisoned on ca. sa.—that Lane was an old acquain- 
tance, whom he considered his friend, and with whom he ad- 
vised how he could best relieve himself, suggesting the neces- 
sity of selling some of his negroes to effect his release—that 
Lane dissuaded him from selling any, saying the object could 
be effected by the hire of them, so that he could save all— 
that he had known the same done by others in like condition, 
by the aid of friends, and from the long acquaintance and 
friendship he felt for him, he Lane, would undertake to ar- 
range the matter accordingly—that it was agreed between 


use them as his own, pay off the’ executions, and pay five or 
six hundred dollars of other debts, and retain the negroes 


English—that when the contract came to be executed, Lane 
said it was necessary for his security he should have a bill of 
sale, absolute on its-face ; but promised it should be surren- 
dered when he was reimbursed ; and with this understand- 
ing, he, complainant, gave the bill of sale, confiding in Lane 
as his friend, and delivered him thé negroes, twenty eight in 
number—that they were worth nine thousand dollars, would 
have sold for that sum in cash, and were worth two thousand 
dollars per ytar—that Lane had had them since that time, 
(March, 1826) their hire for the time being worth seven or 
eight thousand dollars—that Lane now contends that the sale 





‘ them that Lane would take the negroes, and manage and . 


until their labor should repay him, and then return them to : 
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was absolute, and refuses to re-deliver the negroes unless re- English 
paid the amount advanced. The complainant alleges, the vo. 

conveyance was agreed and intended as a mortgage, and that 
the negroes had increased to the number of thirty one. The 
bill contains interrogatories to all the material facts charged, 
and among others, Was not the agreement as above stated, 
and if not, what was it? Did he, Lane, not pay off the exe- 
cutions, &c. and what did they amount to? How much mo- 
ney did he advance besides the executions? Did he not take 
receipts, and if so, where are they? The complainant prays 
that the negroes be restored, and that the bill of sale be sur- 
readered and cancelled, and for such other and further re- 
lief as shall be just and equitable. 

The answer of Lane admits, that being sent for by Eng- 
lish, he visited him while in jail—that English wanted money 
to relieve himself from the imprisonment, to the amount of 
about two thousand five hundred dollars—that being his 
friend, he endeavored to make arrangements to raise the re- 
quisite sum of money out of the hire of the slaves, and took 
upon himself much trouble and pains endeavoring to effect 
an accommodation for English, but his efforts failed—that 
finally, to relieve his friend from jail, he agreed to purchase 
the negroes himself, and did purchase them all of English, 
without any ‘condition whatever—that there was no trust, 
the sale being absolunte, and so understood between the par- 
ties, and that an absolute bill of sale was executed according- 
ly, a copy of which he exhibits, by which it appears English 
sold to him all said negroes for three thousand dollars, this 
being the consideration expressed in the bill of sale. The 4 
respondent avers, that the negroes are indefeasibly his, the 
complainant having no right to redeem—that he paid Eng- 
lish the three thousand dollars, and has since paid for him 
the amount, he believes, of two thousand five hundred dol- 
lars more, making together five thousand five hundred dol- 
lars—that he was induced more by friendship for. English, 
than by any motives of interest, to make the contract—that 
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English to effect the accommodation, he was under the necessity of 


- borrowing three thousand dollars on his own credit, and that 


~ he paid that sum to complainant as part consideration of the 





purchase of said negroes, and not as a loan to be paid by 
their hire, or to be -secured by a pledge of them, which hé 
avers did not enter into his contemplation, nor that of the 
complainant, as he verily believes, and that no word or pro- 
mise passed between them, from which such an inference 
could be drawn. He further answers, that in addition to the 
consideration expressed in the bill of sale, he has since paid 
judgments against the said complainant, at his request, to 
the amount of two thousand five hundred dollars, or there- 
abouts, and which judgments he believes existed, with execu- 
tions thereon, at the sime of the contract aforesaid—that he 
believes the sum he agreed to pay, and has paid for the ne- 
groes, is fully their value, or more, and that the contract has 
been an injury to him. On these allegations and denials, 
proof was taken. 

James Conway, a witness on the part of the complainant, 
states that he was the sheriff who had the custody of English— 
that the executions amounted to from twenty three to twenty 
five hundred dollars—that Lane paid them, and said he was to 
pay all the debts of English—that he was a subscribing wit- 
ness to the bill of sale—that no conversation passed between 
the parties at the time it was executed. This witness fur- 
ther deposes, in answer to questions by the counsel of Lane, 
that English said to him soon after the bill of sale was sign- 
ed, that he was grateful to Lane for his kindness, and well 
satisfied with the arrangement made—that he preferred the 
arrangement with Lane, to that which had been proposed by 
one Mills, both of whom had proposed to take the property 
and relieve him from debt—that on his asking English in 
what manner the property was to be taken, he appeared un- 
willing to state the particulars of the contract, and remarked 
that Robert Singleton had set up a claim to his negroes; 
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which was unjust, but that his debts should be pend if it took 
the whole of nis property. 

Robert Singleton, also a witness on the part of the com- 
plainant, says he had particular knowlege of English’s debts 
and negroes—that the cash value of the latter, at the time of 
the conveyance, was eight thousand five hundred to nine 
thousand dollars—that English had received the most of them 
as his patrimony, and they would then have sold for theprice 
mentioned—that they would have hired for fifteen hundred 
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dollars per year, at any time while Lane had them—that - 


from an intimate acquaintance with English’s debts, he does 
not think all he owed would have exceeded $3000—that 
twenty two to twenty five hundred dollars thereof were in ex- 
ecutions in the hands of the sheriff: he also proved that Lane 
professed to be an old acquaintance and friend of English, and 
expressed a wish to relieve him, but said he must be made per- 
fectly secure if he did so—that he, deponent, had a claim on 
the negroes, and that Lane was unwilling to advance money 
on them until this claim was relinquished ; consequently, de- 
ponent relinquished his claim in favor of Lane, for the pur- 
pose of inducing him to advance money to relieve English— 
that deponent understood at the time of his relinquishment, 
that Lane was to advance money enough to pay English’s 
debts, on the latter putting the negroes in the possession of 
Lane ; whether this was to be done by bill of sale or mort- 
gage, witness knows not ; Lane then remarked that it would 
take a longtime for the negroes to work out-the sum ; ‘but 
that English, or any of his friends might at any time redeem 
them by re-paying him the money; that this conversation 
was held in the jail, while English was confined therein ; he 
was not present at the execution of the bill of sale, and knows 
not what arrangements were agreed on after he left the par- 
ties, which was anterior to the consummation of the contract. 

Jeremiah Austill, a third witness examined for the com- 


plainant, states, that at the time of this contract, he ,and 
44 
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English Lane occupied different rooms in the same building in Mo- 


bile, were conected inthe business of weighing cotton, and 
very intimate—that Lane being sent for by English, to go to 
Blakely, went, and returned a day or two afterwards, then 
informed witness that the debts for which English was confin- 
ed, amounted to about three thousand dollars—that English 
had proposed to him, if he would advance three thousand 
dollars, to relieve him from jail, he, English, would allow 
him tWo thousand dollars in addition to the three thousand, 
making five thousand dollars for the advance, and would give 
him a bill of sale for his negroes—that witness and Lane 
thought it a very good operation for Lane, and made some 
calculation, how long it would take for the hire of the ne- 
groes to discharge the five thousand dollars, if hired at Mobile 
Point, and concluded on two or three years—that after the 
contract aud receipt of the negroes, by Lane, he made appli- 
cation to hire them at the Point, but failed ; afterwards, he 
put them to making brick at a different place, where they re- 
mained twelve or eighteen months, when Lane' said the bu- 
siness was unprofitable, and sent them on a farm. Depo- 
nent further states, that from his conversation with Lane af- 
ter his first visit to Blakely, and while the negociation was 
pending, he understood, that, when from the hire of the ne- 
groes he should realise the sum of five thousand dollars, and 
the interest on the three thousand dollars, advanced by him, 
the,negroes were to be returned to English, and the bill of 
sale given up; also, that after the contract had been con- 
summated, and before the negroes were sent to the farm, 
Lane said to him, he had become embarrassed in conse- 
quence of the advances to English, which he had not been 
able torealise from the negroes—that he either had made, or 
intended to make a proposition to English, that if the latter 
would pay him the amount he claimed, by a certain day, he 
would return him the negroes, and if he did not do so, he, 
Lane, would be under the necessity of selling some of his 
own negroes, and would never retnrn to English the negroes 
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received of him—that upon the dissolution of the connection 
between deponent and Lane, some misunderstanding arose 
between them, since which, they had not been so intimate as 
before—that Lane had never, since the conversations men- 
tioned, given him reason to believe, either by conversation or 
action, that the arrangement proposed by English had not been 
carried into effect—that Lane borrowed the three thousand 
dollars, and paid it as mentioned, not having it otherwise ; 
and deponent does not believe he made more than seven or 
eight hundred dollars a year by the negroes, but he has no po- 
sitive knowledge on this point—that the negroes, when re- 
ceived by Lane, could have been hired at auction at from 
fourteen hundred to sixteen hundred dollars, but in that way 
they would have been more exposed to loss from hardships, 
than when under the charge of one interested in their welfare. 

The record also contains letters written by Lane to Eng- 
lish, during the imprisonment of the latter, evincing the strong- 
est friendship, sympathy and anxiety for his release, and pro- 
mising to do all in his power to raise money to effect the ob- 
ject, without a sale of the negroes, and in the manner most 
conducive to his interest. 

William S. Littell was examined as a witness for the de- 
fendant. He says, he was about to take the negroes on 
hire, and advance three thousand dollars, which was sup- 
posed by English, Lane and himself, to be the amount ne- 
cessary to relieve English—that he endeavored to raise the 
money, Lane persuading him to do so, ‘and aiding him in the 
effort, but the arrangement failed. He was willing, had he 
succeeded, to have advanced the three thousand dollars, to 
be reimbursed by the hire of the negroes. He was to have 
given, on the proposition of Lane, ten dollars per month for 
the hire of the men, and eight dollars for the women ; these 
terms were less than the current prices, and so intended, in 
consequence of his paying so large a sum in advance. This 
witness afterwards saw English deliver the bill of sale to 
Lane. 7 
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J. Darington,.a witness on the same side, deposes to mat- 
ters of hearsay and inference mainly, which having been ob- 
jected to at the time, and being now considered inadmissi- 
ble, L-omit to notice, except that he estimates the value of 
the negroes at only seven thousand dollars, saying there were 
twenty fire or thirty in number. . 

J. A. Cooper, on the same side, deposes, that he was pre- 
sent when the bill of sale passed between the parties—heard 
much conversation between them previous to the contract, 
all importing a sale—that the bill of sale was delivered by 
English to Lane, at a coffee house in Blakely—that Lane 
paid the sheriff money, the amount unknown, and English 
was discharged. After the writings were passed, deponent 
has an indistinct recollection of hearing Lane say to English, 
that if he would pay him back the money in a certain time, 
(when, not recollected) he would restore the negroes ; and 
thinks Lane intimated his opinion, at the same time, that he 
had paid the value of the negroes, but of this, is not certain. 

Jack F. Ross was also examined for defendant. His tes- 
timoeny, consisting mostly of the declarations of Lane, being 
objected to at the time, the following only is considered evi- 
dence—that in 1826, he paid Lane five thousand three hun- 
dred and seventy five dollars, on an order from S. Hunter; 
also, that he, about the same time, purchased of Lane, a honse 
and lot, at five or six hundred dollars, which he considered a 
low price, 

The cause having been heard in the Circuit Court, on the 
bill, answer, exhibits, and proof, the chancellor decreed for 
the defendant, and dismissed the bill. This decree is now as- 
signed as erroneous. 

The questions involved have been fully discussed in the ar- 
gument, various authorities cited, and the claims of each 
party alternately presented in the most imposing aspect. , 

The subject may be resolved into the following questions; 

1. Isit competent for the complainant to show, by parol, 


that the contract was intended to operate as a mortgage ° 
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fraud is charged, or in cases of trust. But that court, in the 
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2. Is the evidence sufficient for this purpose ? English 

3. Are the allegations and prayer of the bill, appropriate des 
to the remedy sought ? 

1. Numerous cases have been referred to, showing that a 
written contract cannot be contradicted, varied or explained, 
by parol, which is an inferior grade of evidence ; and that ; 








where an agreement is reduced to writing, all previous nego- 
tiations resting in parol, are extinguished by the written con- 


tract, and cannot be resorted to, to help out or explain its 
meaning. The first branch of the proposition is conceived 

to be true, as a general rule, but subject to various excep- 

tions.. The latter branch is admitted to be true, and to be 
without exceptions, other than those applicable to the first 
branch. ‘To sustain this latter position, it is sufficient to re- 
fer alone tothe case of Parkhurst vy. Van Courtlandt,* cited for “1 Johns, Ch. 
defendant. There the chacnellor remarked, “ I apprehend R. 273. 

the rule to be too reasonable, and too well settled, to be now 

disturbed, that where an agreement is reduced to writing, ' 

all previous negotiations are resolved into the writing, as be- | 
ing the best evidence of the certainty of the agreement.— 
Every thing before resting in parol, becomes thereby extin- 
guished or discharged.”—See also, Vandervoort vs. Col. In- »2 Caines 155 ) 
surance Company,” and Mumford vs. McPherson.© Another Php od - 
case mainly relied upon by the counsel for the defendant in 211. _¢§ 
error, is that of Watkins vs. Stackett’s adm’rs.1 That was a Pokewcnyg 
suit in chancery, seeking the right of redemption against a Pe 
deed for lands and slaves, which was absolute on its face. 
The court of appeals of Maryland ruled, that parol evidence | 
was inadmissible to vary or contradict the clear import of a 


written instrument, as well in equity as at law, except where 


same case, held, thai fraud may be inferred from facts and 
circumstances, from the character of the contract, or from the 
condition and circumstanees of the parties. Also, that where 
fraud i8 charged, and the evidence establishes it, even in ques- 
tions of title to land, the statute of frauds may very properly 
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be put out of the way, since the object of such evidence is 
not properly to contradict the instrument, but to raise an 
equity dehors the instrument, in contradiction of an intent to 
defraud, which no law or statute will be suffered to assist or 
protect ; and so where mistakes are proved to exist, a court 
of equity will reform the contract ; and that in such cases 
the power of the court to interfere seems indisputable. 

The defendant’s counsel have insisted with great zeal, and 
apparent earnestness, that relief cannot be had ina case like 
this, on proof, against the positive denial of the answer. 
This principle, so far as tenable, is.more particularly appli- 
cable to allegations of mistuke, in the absence of fraud or 
trust, and is so recognised in the case last referred to. It 


.was there said, ‘‘ The answer denies the existence of a mis- 


take, and in such cases, there should be the strongest possi- 
ble proof.” Reference is there also made to a declaration of 
Lord Thurlow, “ that the proof of a mistake should be estab- 
lished as much to the satisfaction. of the court, as if it were 
admitted, and that the difficulty of doing this is so great, that 
there is no instance of its prevailing against a party insisting 
there is no mistake.” | This is believed to be the nearest ap- 
proximation of authority to the principle contended for in this 
case, of any quoted in argument, and by it, I think the prin- 
ciple is carried too far: but, as has been shown, this doctrine 
applies exclusively to cases of alleged mis/ake, in contradis- 


tinction to ¢rust and fraud. The reason for this distinction 


is obvious: an allegation of mistake imputes no dereliction of 
moral principle to the defendant—no distrust of his I®hor or 
integrity. A charge of fraud, or breach of trust, imputes all 
these, and seeks redress for injury thereby sustained, or 


‘threatened. 


Many cases were cited by the complainant’s counsel, show- 
ing, that the right of establishing by parol, that a convey- 
ance, absolute on its face, was intended to operate as a mort- 
gage, is an exception to the general rule, respecting the con- 
clusive effect of written instructions ; especially in cases o! 
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fraud on the part of the defendant. I admit, however, that English 
vs. 


the parol evidence must be strong and satisfactory. Tai: 
In Washburn vs. Merrills,* it had been agreed between the @l Day’s Rep 
parties to a deed for land, that it should be executed as a 139 
mortgage, but by mistake and accident, it was executed as 
an absolute deed. A bill having been filed to redeem, the 
defendants pleaded the statute of frauds and perjuries, 
and that there was no nete or memorandum of such agree- 
ment. The court held, that parol evidence was admii:sible, 
to show the mistake, and therefore decreed a redemption. 
In Ross ys. Norvell,” the bill charged, that the conveyance, »1 Wash. 14. 
(being for slaves) though absolute in its form, was intended 
as a security, and that it was verbally agreed at the time, 
that the plaintiff might redeem at any time, upon payment 
of principal and interest. The answer in that case admitted 
the conveyance, but insisted that the sale was absolute, and 
was intended as a satisfaction of a prior debt due to the defen- 
dant. It does not appear inthat case, that the bill contained 
any express charge of fraud, more than the allegation of the 
facts and circumstances, from which it was to be inferred., 
The court, however, on proof of the parol agreement for re- 
demption, treated the case as one of trust. and fraud, and, 
against the denial of the answer, decreed a redemption. The 
principle was at the same time recognised, on the authority 
of English cases, “that parol evidence, where there is a 
deed, is not to be admitted in all cases, nor refused in all ;” 
that ‘{ every case must depend on its circumstances.” 
In Hatter vs. Etenaud,* the right of redemption on an ab- ‘2 Dess. 570 
solute bill of sale, on proof of a parol agreement at the same 
time, to that effect, was sustained. That suit was instituted 
by the vendee or mortgagee, to obtain a decree for the sale of 
the negroes, in payment of his debt, and the answer did not 
deny the intention of the contract, but alleged a failure of 
the consideration. ‘The case shows; that in South Carolina 
also, a parol agreement that an absolute deed shall operate 
only as a security for-a debt, will be enforced. 
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_ English ~~ The’ case of Marxee vs. Markee, appears conclusive on 

_ a this point. There, the subject of controversy was real estate, 
) Motus. Ch. and the bill sought a redemption of the premises. The de- 
pas. fendant set up an absolute sale, and denied the fact of the loan; 
but at the same time admitted his subsequent consent to give 

time to return the money, and take back the conveyance. 


It was there shown, clearly, by parol proof, that a loan was 






intenled, not a purchase and sale, and that for, this purpose 
the cnnveyance was executed. The chancellor remarked, 
that on the strength of the authorities, and on the proof of 
‘ the loan, and of the fraud, on the part of the defendant in at- 
tempting to convert a mortgage into an absolute sale, he 
should decree an existing right in the complainant to redeem, 


: b2Atk 99,258 He maintained that various adjudications in the courts of 
, 3Atk. 389—1 


Pow. on Mor. Zngland sustained the principle.” 


| ee Lon. The case of Clark vs. Henry, is, in principle, the same. 
«2Cowen 324 It was ruled in the court of errors, that a conveyance of per- 

: sonal property, absolute in terms, if intended by the parties 
‘to be a security for a debt, 7s a mortgage ; and that this is the 


rule, whether the intention is manifested by a written defeas- 
ance executed simultaneously with the conveyance, or by. the 
parol declarations, or the acts of the parties. It was in that 
' case, also declared, that there is no exception to the rule that 
a conveyance which is once a mortgage is always a morigage. 
: _ Many other decisions, both English and American, might 
1 be quoted to the same effect, but these are considered suffici- 
| ent to establish the principle conclusively, that in cases of 

trust, fraud, accident, or mistake, chancery is competent to 
afford relief. And that where there has been a breach of 
| trust, or a fraud committed by setting up a conveyance as an 
| absolute sale, in violation of a parol agreement, expressed 
and understood between the parties at the same time, that it 
a should operate only as a mortgage, it will be sustained as a 
: mortgage ; and this, notwithstanding the answer positively 
. deny the parol agreement, provided it be sufficiently proved, 
' 
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arid the mortgagor or vendor has not participated in the fraud- - +e 
ulent intent.a Lane. 
2. Then does the evidence in this case sufficiently estab- 57 Johns. Che 
lish the parol agreement ? 7 _ bh 
The depositions of the witness Austill, may be regarded 
as the positive evidence of one witness to the existence of the 
parol agreement at, and subsequent to the execution of the 
deed ; for though he was net present at the time, Lane and ) 
the witness were very intimate, and connected in other bu- ) 
siness. Lane had communicated to him the propositions of ) 
English, and his own intention to advance money on a pledge 
of the negroes, but to take the conveyance in the form. of an 
absolute bill of sale for his better sécurity—had informed him 
that three thousand dollars was the sum necessary to relieve : 
English, but that he was to receive a nett premium of two 
thousand dollars for the advance, the whole to be paid from 
the hire and use of the slaves. ‘They had calculated the trans- 
action, and concluded that in three years or less the profits of 
the slaves would reimburse Lane the five thousand dollars, 
and that it would be a beneficial arrangement to him as well 
as to English. Lane expressed much friendship for Eng- | 
lish, and a strong desire to relieve him in any way safe to 
himself: such were the avowed intentions ef Lane down to | 
the time of his visit to English, when the bargain was con- i 
summated and the negroes delivered ; and though the close | 
intimacy between Lane and the witness, continued for some 
time afterwards, not a whisper or the slightest intimation 
was given of any modification of the contract. On the con- 
trary, twelve or eighteen months afterwards, and after Lane 
had stopped the slaves from brick-making, and sent them on 
the farm, he spoke of them to witness as still being Eng- 
lish’s property, but said he intended to insist on the sale as 
absolute, unless English would immediately reimburse him 
for the advance he had made, and by which he said he had 
been injured. This I consider fully tantamount to an express 
45 
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an declaration, at the execution of the deed, that it was to be 


ae, 


subject to redemption, especially when it is shown by other 
witnesses that the terms of the contract were not express at 
the time of executing the conveyance, but that a mysterious 
silence was observed by both the parties, as though Lane had 
required it under a belief or pretence that it was necessary 
for his security, and that English in his anxiety to be releas- 
ed, and confidence in Lane’s friendship and honor, had ac- 
quiesced in the form and manner most acceptable to the 
latter. 

The facts and circumstances detailed by other witnesses, 
appear totally irreconcilable with any other conclusion than 
that the right of redemption was intendeJ, and ultimately 
agreed upon and understood between the parties. If not, 
why should English, after proposing to sell only part of his 
slaves to relieve himself, and when about one third in value 
would have been sufficient to pay his debts, have made so 
great a sacrifice in the sale of the whole. ‘The witness, Sin- 
gleton, who appears to have had the best opportunity of know- 
ing the value of the slaves, thinks they were then worth in 
cash, eight thousand five hundred or nine thousand dollars. 
It is true, Darington also speaks of having been well acquaint- 
ed with them, and estimates their value at only seven thou- 
sand dollars; but it is worthy of notice, that he appears not 
to have known the number ; he says there were twenty five 
or thirty ; without more certain knowledge, his testimony on 
this point, must yield to that which is more definite. The 
other proofthat the negroes could have been hired at four- 
teen hundred to sixteen hundred dollars a year, corroborates 
Singleton’s estimate of their value. It is shown by the tes- 
timony, and even admitted by the answer, that the sum neces- 
sary to relieve English did not exceed two thousand five hun- 
dred dollars, and that'the aggregate of his debts was not 
more than three thousand dollars. Then, this latter sum at 
most, would have given English temporary relief, time, and 
liberty to effect, what appears to have been his anxious de- 
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sire, the preservation of the larger portion of his negroes: English 
or if he chose to sell all as an absolute conveyance, perhaps bie. 
in this kind of property, more than any other, we may well” 
conclude he could at any time, in or out of jail, have received 
something near their value. I admit the principle, if he did 
in fact sell at a greatly inadequate price, without fraud or 





circumvention, but voluntarily, and in the exercise of a legal 

capacity, that the inadequacy alone, does not avoid the sale. 

But at the same time, I maintain that gross inadequacy may 

imply fraud, and is'a circumstance proper to be taken into 

consideration, with other facts, to determine the intention of ,j Brown's C 

the parties, and the true character and object of a contract. R. 149; 2 id. 
These circumstances are far from being all tending to show Bure. 1018; 

the existence of an agreement between the parties reserving igh tg 

the right of redemption. The previous conversation held by 697: Newl'd 

Lane with Singleton and English, in the jail, when the for- 0% Con. 365. 

mer reiterated the tale of his long acquaintance with, and 

friendship for English, and consequent desire and mtention to 

relieve him by advancing the requisite sum of money, to be 

repaid by the use of the slaves—his declarations at the same 

time, that he intended to be made perfectly secure in the ad- 

vance, but that English or any of his friends might at any 

time redeem the slaves by refunding him the money ; and his 

having in this way prevailed on Singleton to relinquish a 

claim which he had’ on the slaves, as a farther inducement 

for him, Lane, to risque the advance ; these facts strongly cor- 

roborate the same presumption. It is also worthy of special 

notice, that all the witnesses who professed to know any 

thing of the amount paid by Lane to, or for English, under- 

stood the sum to be only three thousand dollars, or less.— 

They derived their information from Lane a short time be- 

fore the execution of the deed, and pending the negotiation. 

Such was the understanding of Conway, the sheriffe—of Sin- 

gleten, who had an intimate knowledge of English’s debts— 

of Austill, with whom Lane held the most unreserved com- 
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tion with English and Lane. 
I admit that such conversations and negotiations may have 
been extinguished by, or merged in the written contract sub- 


sequently entered into, and that the courts are bound so to” 


consider it, when such appears to have been the fact from 
the circumstances attending the consummation: yet, as in 
this case, nothing appears in connection with the actual con- 
tract to repel the conclusion, and especially as Lane insists 
that the consideration was different, and more than that ex- 
pressed in the deed, I consider this kind of proof available as 
circumstantial or presumptive evidence that the sum was cor- 
rectly expressed in the instrument—that the sum expressed 
in the deed as the consideration thereof, should be little, if 
any more than one third of the value of the property convey- 
ed, and two thousand five hundred dollars less than the sum 
which the answer avers was agreed upon and actually paid 
for the property, is not one of the least surprising features in 
this extraordinary case. To these views, may be added the 
facts in evidence, by Cooper, that after the deed had been 
passed, he has an indistinct recollection of hearing Lane say 
to English, that if the latter would refund the money within a 
certain period he would restore the negroes. This is evi- 
dence from one of the defendant’s witnesses, strongly tending 
to the same result. The expressions of gratitude by Eng- 
lish, soon after signing the deed, for Lane’s kindness, and of 
his preference for the arrangement made, over that proposed 
by another, to advance money on a pledge of the negroes, 
clearly indicate the same understanding... The record con- 
tains no evidence showing any disposition on the part of Eng- 
lish, to defraud creditors, or any claimant of the property, 
Conway proves that immediately after the execution of the 
conveyance, he said he would pay his debts, if it took all his 
property. Singleton was the only claimant of the property, 
of whom we have heard, and he relinquished in favor of Lane, 


to aid in the arrangement, which Lane informed him was to 
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be a pledge, and which, if otherwise intended, was alsoa English 
vs. 


fraud on him. 


This is deemed a sufficient review of the evidence, to de- 


termine the true character of the contract. Then, upon the 
principle contended for in argument, and maintained by the 
chancellor below, and which I fully recognise, that, in refer- 
ence to facts responsive to the bill, the answer of the defen- 
dant must be taken as true, unless contradicted by two posi- 
tive witnesses, or by one, and pregnant circumstances—how 
does this ease stand? ~ Austill is shown and conceded to be 
one positive witness, in disproof of the answer respecting the 
right of redemption. -That all the other evidence detailed, 
furnishes pregnant circumstances, a concatenation of facts 
strongly corroborating the positive witness, we think entire- 
ly clear. 

3. Then, the only remaining inquiry is, Are the allega- 
tions and prayer of the bill appropriate to the remedy sought ? 

Admitting that fraud in the conduct of the defendant was 
necessary to entitle the complainant to relief, it does not fol- 
low that it must be charged eo nomine. The allegation of the 
facts and circumstances from which the fraud is to be inferr- 
ed, is conceived to be all that is necessary. This is suffici- 
ently done in the bill before us. It also charges a trust and 
confidence, and a gross breach of that trust, and we think the 
evidence sustains the charge. If the defendant’s intentions 


were locked up within his own breast, pending the negocia- 


tion and at the time of its completion, his subsequent conduct 
may be regarded as a developement of what they originally 
were. The circumstances of the case imply fraud from the 
beginning, and if in fact the fraudulent intent was subse- 
quently conceived, this can,be known to himself alone, and 
he can claim no advantage from it. 

It is also charged, that the hire or profit of the slaves, have 
more than reimbursed the defendant the money he advanced, 
and the complainant prays to have the negroes restored, and 
the bill of sale cancelled, and for other or further relief, as 
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a his case may authorise. This is, in substance, a prayer for 
Lane. redemption. The parol proof on this point establishes the 
bras fact, that a considerable sum has accrued to the defendant 
from the labor of the slaves, and that a much larger sum 
could probably have been raised by keeping them hired out, 
as at first contemplated, perhaps sufficient to have extinguish- 
ed this lien upon them before the institution of this suit. If, 
however, by hiring them at auction, or otherwise, the negroes 
would have been more exposed to hardship, injury, and ulti- 
mate loss, than by being used as they were, as one of the wit- 
nesses Supposes, the complainant, (if the negroes be restored 
to him,) will derive a benefit from this source, and in conse- 

quence thereof, is entitled to a less rate of hire. 

As has already been remarked, the amount which has been 
advanced by Lane on these slaves, is enveloped in mystery 
and doubt. ‘The answer and depositions. do not enable us to 
decide this point as satisfactorily as could be wished ; and as 
the suit must ‘be remanded, to effect other objects, we deter- 
mine to leave this point open to such farther proof as either 
party may offer. 

We are satisfied, on a full view of the case, that the de- 
cree rendered below must be reversed, and that a decree 
should be rendered, securing to the complainant the right to 
redeem all the slaves. with their increase, on payment or dis- 





count of the amount of money advanced by the defendant, 


‘and interest thereon until paid. That the bill of sale under 
which the defendant claims, be delivered ‘up to the Circuit 
Court to be cancelled ; that the eause be remanded, that an 
account may be taken under the direction ef the Circuit Court, 
of the amount of monies advanced by the defendant to the 
complainant, or in payment of his debts : also, an account of 
' the profits, on an equitable estimate, from the hire or use of 
the slaves, from the time the defendant received them until 
the account may be taken. 
Let a decree of this court be entered accordingly. 
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lant ) 
sum SaMuEL H. Garrow vs. CARPENTER & HAnrick, ADM’Rs, | 
out, or B. H. Hatt. 
jish- 
If, Error from the Circuit Court of Mobile County—Before the 
roes Hon. P. T. Harris. | 
ulti- . 
wit- ee wares 
red , | 
baile A parol agreement, made contemporaneously with a written one, although ) 
the former should de pend upon the latter, and relate to the same sub- / 
ject, may nevertheless be established by parol proof, and maintained, 
cen if it can be so separated from the written contract, as that it will not ap- 
tery pear to havp been intended to form a constituent part of it, and if it 
s to does not go to alter, contradict, or explain snch written contract. 
las The answer of a defendant in chancery, formally denying that which he | 
is not alleged to know, and which, from his situation, he could not 
vant know with any certainty, is not so conclusive as to require more than 
ther one witness, on the part of the complainant, to establish what is thus 
denied. ‘ 
de- A defendant is not bound to plead that whichis strictly a set off ; but may ’ = 
ree if he choose, resort to his own action. 
: *0 The revival of a suit against administrators, which had been commenced ° 
3 against the intestate, and the prosecution of the same, until it is abated 
dis- by the production of an order of court, on the part of the defendant, 
ant,’ . showing the insolvency of the estate, is sufficient to take the demand 
der out of the statute of non-claim. 
cuit | 
an B. H. Hall, on the Ist of March, 1821, entered into a writ- 
urt, ten agreement with Dameron and Williams, whereby they | 
the were to build him certain stores in the city of Mobile. Sam- 
t of uel H. Garrow (the complainant in error) became their secu- ; 
e of rity for the performance of the work by a certain time.— 
ntil When but a small portion of the work was performed, Dam- 
eron and Williams failed in business ; and Garrow, the secu- 
rity, finished the work ; but not by the time it was to have 
been finished. Hall brought suit against Garrow on the ar- 
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ticles of agreement, for the failure of his principals and him~ 


Coapblier g, self to complete the stores in due time. The suit, by an or- 
Haorick. derof reference, came before arbitrators, who awarded to Hall 


one thousand and seven dollars damages, and their award’ 
was made the judgment of the court. Garrow, who had ob- 
tained an assignment of the articles, sued Hall for the mo- 
ney which he, Hall, was to pay for the building of the stores. 
In the progress of this suit Hall died ; and the action was re- 
vived against Carpenter and Hanrick, his administrators, 
who are now defendants in error. The judgment against 
Garrow was also revived ; and both the suit and judgment 
were referred to arbitrators ; but before they had reported, 
the administrators produced an order of the County Court 
declaring ths estate of their intestate insolvent... Upon this, 
the suit against the administrators abated, the judgmen; 
against Garrow remaining in full force. Garrow then filed 
his bill to enjoin the judgment. In this bill he charges that, 
at the time he became security for Dameron and Williams, 
and before he would sign the same, it was agreed between the 
parties that, in case the said I!ameron and Williams should 
be unable to build and finish said stores, according to the 
agreement, Garrow should be allowed to complete the same ; 
and said Hall should pay him the sum he was to pay Dame- 
ronand Williams for the work, namely, three thousand eight 
hundred and fifty dollars, after deducting therefrom such dam- 
ages as Hall might have sustained by any delay in the time of 
finishing the work. The bill charges, that Hall refused to 
pay him for the work according to the agreement, alleging 
that Dameron and Williams were indebted to him, Hall, at 
the time of entering into the articles of agreement, to a much 
larger amount than the work came to. The bill also alleges, 
that the complainant endeavored: to bring his claim before 


the arbitrators who made the award against him, but they re-* 
fused to consider it, and said, that their only husiness was to 


assess the damages which Hall had sustained’in the delay of 
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‘completing the buildings. On the filing of this bill, the judg- 
ment, at law, against Garrow, was enjoined. 
The answer of Carpenter and Hanrick, administrators of 


| Hall, denies the parol agreement ; relies on the indebtedness 


of Dameron and Williams (under the name of J. Williams 
& Co.) at the time of making the contract ; and alleges that 
Garrow knew of that indebtedness. The answer also insists 
on the conclusiveness of the award; and relies on the sta- 
tite of non-claim. The parol agreement is established by 
one witness. It is not deemed necessary to notice the rest 
of the proof in this place. By a decree of the court below, 
the injunction was dissolved, and the complainant’s bill dis- 
missed. To obtain a reversal of this decree, the cause has 
been brought into this court. 


Garrow, for Plaintiff in error. 

The defendants in their answer to the complainant’s bill, 
deny the verbal agreement set up by the complainant : but 
this is not to havé the force usually allowed to the denial of 
an answer in chancery, becatise they are administrators, and 
are therefore not presumed to be conusant of the facts sta- 
ted in the bill—9 Cranch, 160. The same principle has been 
recognised in this court. But whatever weight is given to 
the answer, the verbal agreement is established by two wit- 
nesses. 

The ground taken in the decree is, that a parol contract 
cannot be set up at variance with a written instrument. The 
general principle is admitted. But this is not a verbal agree- 
ment modifying the contract : it is a distinct collateral agree- 
ment, and not within the rule. The parol agreement here 
does not vary the one in writing. Dameron and Williams 
are bound by the written agreement to complete the build- 
ings within a certain time, and Garrow is bound with them as 
security. But the parol agreement is made in consideration 
Uf the possibility of a failure on the part of Dameron atid 
A6 
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Williams to complete the work.. In that event Garrow was 
& to be permitted to complete the work, and to receive the pay 
for it. This is neither contradicting nor varying the mean- 
ing of the instrument ; and that such a parol agreement may 
be established by proof, its being made at the same time with 
the written one, being no objection, see Chitty on Contracts, 
26—3 Slarkie, 1007, 1043, 1047—12 East, 578—1 Peters’, 
89—1 Peer Williams, 113—14 Johns. 210. Garrow, in re- 
gard to this parol agreement, stands in the situation of any 
other man. The parties indeed, are not the same. The 
written contract is between Hall of the one part, and Dame- 
ron and Williams and Garrow of the other "part ; and the 
parol contract is between Hall and Garrow: The parol agree- 
ment could not have been incorporated into the written one, 
without making it a very awkward instrument. 


Independent of the parol agreement, Garrow is entitled to 


pay for his services. He went on with the work by the con- 
sent of Hall. Will it be said that in this, he was only doing 
as he was bound to do by the written contract? Not so. 
Dameron and Williams had failed. For this failure Garrow 


would have been liable, yet not to the extent of the value of 


the building, but only to the amount of damages sustained 


by Hall from the disappointment. Suppose Hall to have — 


made as advantageous a contract with another ; in that case, 
the damages would be only nominal. 

But it is contended that Dameron and Williams were in 
debt to Hall, and that ‘Hall had a right to pay for the build 
* ing in these debts. ‘This would have been a ‘fraud on the se- 
curity, Garrow ; if such had been the understanding, it ought 
to have been set out in the written agreement. ‘The contract 
says that Hall shall pay, and not that le shall accept the work 
in payment of debts due from Dameron and Williams to 
him. There is no sufficient evidence of these debts ; and if 
there were, there is no evidence that Garrow knew of theif 
existence ; but the contrary is proved by Garrow, as far as 
a vegative can be established by proof. 
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The suit against Dameron and Williams was settled by ar- 
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bitration ; but it was proved that the arbitrators refused to Carpenter & 


take any other matter into consideration but the damages —— 
which Hall had sustained by not havi ing the building complet- 
edintime. ‘This was in fact, the subject which was brought 
properly before them by the written agréement. But we 
bave a right to show that they did not take into’consideration 
in that trial, that equitable set off which we now claim—See 
9 Mass. R. 320—5 Mass. R. 334—’7—’8—Caldwell on Ar- 
bitration, 119, 126, 129, 136, 149, 211, 212. 

Courts of equity are careful in case of sureties not to ex- 
tend a contract, so as to operate against them, beyond its ex- 
‘press terms—9 Wheaton, 703. 

That part of the answer which is not responsive to the bill, 
by a well known principle, is not evidence; nor can it avail 


_any thing without being proved. 


The complainant also cited 1 Term R. 691, and 1 Espi- 
nassie’s N. P. 185. 


GOLDTHWAITE, contra. 

The queetion is, Was the parol agreement here attempted 
to be set up, a distinct contract, or a modification of the con- 
tract which was committed to writing? I contend that it ap- 
pears from the language of the bill, that Garrow himself con- 
siders it a modification of the written agreement ; and that 
its being a distinct collateral agreement is an after-thought. 
The complainant charges, that before he wonld sign the con- 
tract, it was understood between the parties, that if Dame- 
ron and Williams should fail to-do the work, that Garrow 
should have the liberty of doing it, and that he should receive 
the pay. Was there any mutuality in such an agreement as 
this? While it extends a privilege to Garrow, it is clear 
that Hall could have no remedy but on the written agree- 
ment : and this being so, is it not obvious it varies the agree- 
ment and makes it less favorable to Hall. 


anrick. 
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| CARRS REEESAOM 8 TRE: 
But I contend.that, no matter what was the understanding 
& before signing the agreement, every thing was merged in the 
writing—1 Johns. Ch. R. 273. 

Ifthiswwas an independant contract, it is singular that ix 
is not so set out in the bill. When Garrow sues Hall why 
does he not resort to the verbal contract? No: Not regard- 
ing it as an independant contract, he takes an assignment on 
the writing. Does the verbal agrenment amount to any 
thing independent of the writing? Suppose Hall had wish- 
ed to set aside the contract with Dameron and Williams, and 
resort to the verbal contract, could he have had any claim up- 
on Garrow? Certainly not. Then the total want of mutuality 
in this agreenient, if we take it separately, proves that it 
could have been only a modification of the agreement in writ- 
ing. It cannot therefore, be established by parol.—8 Whea- 
ton, 174. A written instrument cannot be varied by conver- 


sation anterior to the signing of it. Parol proof cannot be 


permitted to alter or explain it—11 Johns. 201—3 Johns. 
68. The principle is well established. It does not depend 
on the statute of frauds. It is a principle as old as the law 
itself, that where there is a writing, that shall be the contract. 
The case in 12 Johnson, 488, has a striking application to the 
one before us. There it is laid down, that where a contract 
in writing provides that payment is to be made to one per- 
son, it cannot be explained by parol proof, so as to make the 
money payable to another. © 

This bill is deficient in equity. It presents a singular se- 
curityship, in the case of Garrow, by which the contract of 
Hall is made worse than if it had been made with Dameron 
and Williams without any security. If Dameron and Wil- 
liamis had performed the work which was done by Garrow; 
they could not have recovered payment from Hall until their 
own debts were paid ; but here, by Garrow’s securityship, 
Hall is required to make double payment. The damages 
- recovered of Dameron and Williams, by Hall, for their fail- 


ure to complete the buildings according to contract, would, if. 
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there were no security, be a joint fund out.of which all the 


‘ vs. 
ereditors of the estate of Hall would be entitled to their re- Carpenter & 
Hanrick. 


spective proportions ; but Garrow in virtue of his being secu- 
rity, claims it allto satisfy his owndemand. This is a strange 
surety, who by fixing his name to -the instrument renders 
the contract worse, in respect to the man for whose benefit it 
is taken. 

But if Garrow has any just claim which tke laws will re- 
cognize under the parol agreement, had he not a right to have 
it allowed him in-the other suit between the parties ? and if 
the arbitrators had refused to allow it, could he not have ap- 
plied to the court, and had the award set aside for that rea- 
son? Ifa party omits or declines to make a full defence be- 
fore arbitrators, he cannot afterwards come into a court of 
equity to make out his case.—4 Johns. R. 510, Had not 
Garrow a complete defence at law? According to the com- 
plainant’s own showing, the amount he is entitled to under 
the parol agreement isa sum wholly unascertained ; it ought 
therefore to have been fixed by a court of law. 

And if this parol contract be a distinct and independent one 
as it is represented, was not Garrow bonnd to present it to 
the administrators of Hall, within the eighteen months allow- 


‘ed by law ; and-not having done so, is it not {barred by the 


statute of non-claim. It may be said that suit was brought ; 
but it appears that the suit was brought on the articles of 
agreement : this was no presentation of the agreement on 
which the complainant now relies. A claim for unliquida- 
ted damages must be reduced to writing, and presented with- 
in the proper time, or it will be barred.—2. Stewart, 455. 

The case cited from 12 East, has no application to the case. 
before the court. A new verbal contract may waive or re- 
lease a stipulation in writing: this is altogether different 
from modifying the meaning and changing the character ofa 
written contract by a verbal one made at.the same time. 

As to the damages sustained by Hall, being only nominal, 
gn account of the failure of Dameron and Williams to per-. 
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contract had been rescinded immediately after it was made, | 
—— and Hall had been able to make an equally advantageous 
contract with another; but the contract could only be re- 
scinded by mutual consent. Hall had a right to hold on to 
his contract until the expiration of the time in which it was 
to be cemplied with. 

If, however, the court should not sustain me in the positions 
I have taken, they will at least lay this equitable restriction 
upon the claim of the complainant : they will only permit him 
to recover a ratable proportion of his debt out of the estate of , 
Hall. ‘They will not, because he was the security of Dame- 
ron and Williams ina contract to Hall, which they failed to 
perferm, permit him to recover his full debt out of the estate 
of Hall, while other creditors can only have their ratable pro- 
portion. 


‘STEWART, in reply. 

I ask the court to keep in mind that Garrow was a securi- 
ty—a character favored in a court of equity.—9 Wheaton, 
703. We insist that Hall was to pay for the erection of these 
buildings ; while it is contended on the other hand, that he 
was to pay nothing—that he was only to give credit to Dame- 
ron and Williams on various debts which they owed him.— 
The writing says he shall pay ; and it must be construed 
strictly in favor of the security. Hall says that Dameron and 
Williams owed. him, and that this was the main inducement 
with him for entering into the contract. Ifso, why was it not 
‘so stated in the writing ? Had this been done, Garrow would 
not have gone security. If this were the object, and that ob- 
ject kept out of view in the writing, it was a fraud upon Gar- 
Yow. The payment is to be made to Dameron and Williams 
or assigns. This word ‘assigns,’ is at war with the con- 
struction of payment by discount. There is no proof estab- 
lishing the fact that Garrow knew the indebtedness of Dame- 

















the 
ade, 
eous 
rée- 
m to 


‘ions 
tion 
him 
te of 
me- 
d to 
tate 
pro- 


uri- 
ton, 
hese 
t he 
me- 


yee 


and 
1ent 
not 
ould 


tar-— 
ams 
“on- 
tab- 





SUPREME COURT OF ALABAMA. ~ 367 


_ on ‘and Williams to Hall; and Garrow deniés having any Cusp 
|} such knowledge. Caniislaes & 
As to the parol contract: it is not strictly between the nad 
same parties with the written one. It is a contract besween 
Hall and Garrow, which is to operate conditionally, and not 
absolutely. By the written contract Garrow would be bound, 
on the failure of his principal, only to answer in damages: 
but by the parol agreement Garrow is to do the specific thing, 
to erect the buildings. This is a consideration from Garrow 
to Hall. Where a collateral contract is not inconsistent with 
the written instrument, it may be proved by parol. The 
principle applies to this case. The full force of the written 
contract is allowed. The arbitrators have assessed the da- 
mages for the breach of that contract ; and we are willing to 
} pay them, but we also claim our rights under the other con- 
tract. The question here is not what the written contract is ; 
if it were so, parol proof could be allowed to settle it; but 
a collateral agreement made previous to the signing of a writ- 
ten one, affecting the rights of the parties, but not inconsis- 
tent with the written agreement, is good.—14 Vesey, 519.— 
And such is this case. See also, Coz’s Ch. Cases, 404. 
If there had been no such contract,-Hall. would still have 
been bound to pay Garrow, because the work was performed 
with his assent. If our claim be taken as a defence against 
Hall’s judgment for damages, the defence is good in equity. 
In regard to the objection taken to testimony, such objec- 
tion canuot be made here, unless made in the court below : 
this is an appellate court. 
A strange argument has been used on the part of the plain- 
tiff in error, going to show that, according to our view of the 
contract, Garrow being security, places Hall in a worse si- 
tuation than if he had not been security. The counsel for- 
gets that if Garrow had not been security, the houses would 
not have been builded. When that fact is recollected, the 
argument is answered. 
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tit isonly conclusive as far as it goes. It is not 
On a matter not submitted or taken into considera- 
@ arbitrators. Wedo not dispute the award; we 
‘only say it does not embrace the claim now in litigation. 
Is Garrow to be placed in a worse situation than if he had 
done nothing? If the houses had never been builded by 
ie’ /Dameron and Williams or Garrow, and Hall had employed 
— mn ‘sfnother, the damages would have been nominal, or to the 
i oh ri 2 Satan: of the difference in the two contracts : Garrow would 
pe eS “pot have been bound to pay the debts of Dameron and Wil- 
’ liams. as it is now contended he must do. Besides, if Hall 
had intended to hold us responsible for the debts of J. Wil- 
liams & Co. or Dameron and Williams, he should have as- 
signed us the notes, or used due diligence by suit to collect 
a them. He has not done so; and it is now teo late to make 
any thing from those debts: he is, therefore, guilty of laches, 
and cannot remunerate himself by proceeding against Gar- 
Z row, who was security. 
In regard to the statute of non-claim, as these were niu- 
al) subsisting debts, our claim did not need to be presented. 
Fwould, without such presentation, stand as a set off against 
Hall’s judpment against us. And if it were a claim that 
Vila ought to have been presented, more fully than it was, still, a 
a m% die claim not asserted within eighteen months is only lost as fo 
, assets that have come tothe hahds of the executor or admin- 





duro. 
- For the rule of law, that é security is not to answer for the 
Sabitity of his principal farther than that liability is disclosed 
ho 1 Payne, 306. 


By Mr. Justice THORNTON : 
This cause is brought up by writ of error, to a decree of « 
chancellor dissolving an injunction and dismissing a bill#iled 
_ by the plaintiff in error against the defendants, who were ad- 


is said that the award is conclusive and final. Ad- 


.. ae istrator. . In equity, it nay still be set up as to assets in fu- 
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ministrators of one Benjamin H. Hall. It appears that a 
written contract was executed between the said Hall, in his Car 
life time, and the firm of Dameron and Williams, undertak- ——” 
ers and builders in the city of Mobile, and the plaintiff as 
their security ; by which contract it was stipnlated, that the 
said Dameron and Williams should erect certain store houses 
in the said city for the said Hall, to be completed by the first 
of November, 1821, for which the said Hall obliged himself 
to pay to the said Dameron and Williams the sum of three 
thousand eight hundred and fifty dollars, on or before the said 
first of November, 1821, provided the said houses should then 
and provided further, that if not finish- 
ed by the said time, the payment of said sum of money 
should be suspended until they were completed ; andthe said 
Hail should be compensated by the said Dameron and Wil- 
liams, or their said security, the plaintiff, such reasonable da- 
mages as the said Hall might sustain by reason of the non- 
Up- 
on this contract Hall instituted an action at law against the 
plaintiff, and recovered as damages accruing to him for the 
non-completion of the houses, the sum of one thousand and 
seven dollars, to enjoin which the bill of the plaintiff was filed. 
The bill charges, that before the signing by him of the 
contract above mentioned, it was understood and agreed be- 
tween the said Hall and the said Dameron and Williams and 
the said plaintiff, that in case the said Dameron and Williams 
should be unable to build and finish said stores, according to 
the agreement, that then, and in that case, he should 
complete and finish said stores himself, and the said Hall 
should pay unto him the said sum of three thousand eight 
hundred and fifty dollars, after deducting therefrom such da- 
mages as the said Hall might sustain, in case the said build- 
iggs should not be completed by the said first of November, 
1821. The bill further charges, that the said Dameron and 
Williams failing to complete the said buildings, assigned the 
47 


completion of said buildings, according to the contract. 
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written contractto the complainant, who proceeded at his own 


vs. . 
Carpenter & costs and charges to complete the same, and delivered them 


anrick. 


up to the defendants’ intestate in April, 1822. That the said 
Hall refusing to pay him the sum agreed to be paid as afore- 
said, he commenced an action at common law against him, 
upon the written agreement and upon the verbal contract, to 
which said action, after the death of Hall, the defendants 
were made parties; and that during its pendency, viz: at 
the September term, 1828, the case wes referred to arbitra- 
tors, and continued on reference from term to term, until at 
last it was abated uponthe declaration of the insolvency of 
the estate of their intestate by the said defendants. The an- 
swer of the defendants denies the fact of any such verbal! con- 
tract made with their intestate. ‘They allege that Dameron 


FPaisic: 


and Williams were greatly embarrassed, if not wholly insol- 
vent, when the cdhtract was made with them hy their intes- 
tate, and that they were largely indebted to him, which was 
the main inducement to make the said contract, inorder to 
save this debt. They admit that the plaintiff procured an 


assignment of the written contract from Dameron and Wil- 
liams, and also, that suit was commenced on the same, which 
was terminated in the manner as stated in the complainant’s 
bill. They assert that letters of administration were com- 
mitted to them onthe thirteenth of September, 1824, and 
that the claim of the plaintiff was never duly presented ; and 
insist as a defence, onthe statute of non-claim. The proof 
taken is only the depositions of three witnesses, al] of which 
were read on the trial in the court below, without any objec- 
tion being made, either to the mode of taking them, cr to the 
competency of the witnesses, and of course the case wil! now 
be considered on the testimony in the record. There is abun- 
dance of testimony that Dameron and Williams, after putting 
up the frames of the buildings, failed in their circumstances, 
and surrendered the work with the written contract to Gar- 
row, who cumpleted it as above stated. That the value of 
the work done by Dameron and Williams, before they aban- 
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doned it, was something like eight hundred dollars, beingtwo Garrow 

, vs. 
hundred dollars less than the damages recovered from Gar- Carpenter & 
row as their security, by the intestate. ‘There is one posi- —Serick-_ 





tive witness who sustains the allegation, respecting the parol 
agreement, which is relied on by the complainant. - There 
are some other facts proved in the cause, which have been 
dwelt upon in the argument, but which to my mind, furnish 
very little ground for presumption, either on one side or the 
other—such as the insolvency of Dameronand Williams, and 
the indebtedness to the intestate Hall. ‘They might have 
furnished a motive to him, for entering into the written con- 
tract ; so, on the other hand, those very circumstances, if 
known to Garrow, might have been powerful reasons with 
him, why he would not have incurred such a hazardous respon- 
sibility as his becoming security imposed, without at the same 
time, the counter indemnity, which the agreement he relies 
upon, afforded. So, Hall’s declarations that he was ready to 
pay whenever the buildings were done, and that it was im- 
material to him to whom he paid ; though they were well 
calculated to inspire the complainant with ardour in the pro- 
secution of the work, may have been artfully intended for 
that purpose only ; and however deceptive, furnish no very 
strong corroboration of the statements in the bill. 

Having thus stated the substance of the bill, answer, and 
proofs, so far as I consider necessary to a decision of the 
case, I will proceed to examine the questions Uelonging to it. 

The first which presents itself is, whether the contract set 
up by the complainant, even if proved, can be regarded, on 
account of its supposed effect, to vary or contradict the writ- 
ten instrument, which was signed by the parties toit. The 
general rule is well established, that a written contract cannot 
be varied, contradicted, or even explained by parol evidence. 
But if any contemporaneous contract be made, even in some 
sense on the same subject matter, which can be so separated 
from the written one, as that it will not appear to have been 











372 


Garrow 
vs 
Cc nter & 





CASES DETERMINED IN THE 


intended to form aconstituent part of it, and does not alter,. 


contradict, or explain it, however it may depend upon it for 
its very existence, I can see no good reason, why such purol 
contract should not be upheld. Their mere juxtaposition, 
is surely no fatal objection. Let us then examine these two 
contracts, and see if that set up by this bill must be annihila- 
ted by the force of the admitted rule. In the written con- 
tract Hall obligated himself to pay to Dameron and Williams, 
a certain sum of money, for certain work to be done by them, 
against a certain day ; and requires the plaintiff to be security 
for any damages which he may sustain by a delay in the 
completion of the work beyond that day ; he suspending pay- 
ment until its completion. Now, before Garrow, the com- 
plainant, would become a party as such security to the propos- 
ed contract, thus written, he exacts of the parties, what he 
might well have deemed essential to his safety, the parol 
agreement, riz: that Dameron and Williams should allow 
him, in case of their failure, to comply with the proposed 
written contract, to proceed and execute it; and receive the 
compensation which was to be paid to them ; and that Hall 
shou!d promise to pay him in the event of his doing the work, 
the money which by the writing he had bound himself to pay 
to the said Dameron and Williams. Dissect this parol con- 
tract, and view it in the light in which the testimony presents 
it, and it is nothing more than a contract of future assign- 
ment made by Dameron and Williams to the complainant, 
in consideration of his incurring the liability of surety for 
them, which however would have been wholly illusory, unless 
assented to by Hall. Now, Hall or his representatives should 
not be permitted to defeat this counter indemnity. The rule 
of law thus applied, would, as it strikes my mind, make a 
victim of the innocent security. ‘To sustain an agreement in 
parol, to assign this contract, by Dameron and Williams, 
made before its execution by the signature of the parties, 
which agreement had.been induced and occasioned by the ase 
sent and concurrence of Hall, would, it seems to me, be no 
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more a violation of the rule, than to sustain such a one made 
after its execution. Yet it is conceded, that if any man in- 
duce another to take any security upon him, by a promise of 
payment, he cannot avoid it, even if it be forgery, much less 
can he defeat an honest assignment for a meritorious consi- 
deration, which he has encouraged and occasioned for lis 
own benefit. Ido not think the contract here relied upon, 
is within the rule. 

The next question to be considered is, whether the proof 
sufficiently establishes this parol contract. I have already 
said that there is but one positive witness to sustain it ; and 
I have said also, that no great stress can be Jaid upon the 
circumstantial evidence adduced. The general rule which 
has been invoked upon this occasion, that there must be two 
positive witnesses, or one, and strong corroborating circum- 
stances, I do not think applies to this case. The rule is not 
inexorable, but yields to such reasonable considerations as 
show the impropriety of its application. It is founded on the 
equitable principle, that evidence should be weighed, and the 
preponderance given not to number merely, but to the great- 
est weight of the testimony. The answer of a defendant, 
who is made a competent witness by the complainant, is equal 
to another competent witness ; and without more, the cause 
is in equilibrio, and the maxim applies, melior est conditio de- 
fendentis. It will therefore require another, or what is equi- 
valent thereto, a powerful array of coadjuvant circumstances 
to turn the balance. Suppose, however, that from the situa- 
tion which a defendant in chancery has occupied in relation 
to the matter in controversy, he is not only not alleged to 
know, but evidently can know nothing certainly of the matter, 
which he nevertheless formally denies. Is it not reasonable 
that the answer of such a one, should be less weighty in the 
balances of justice, than the positive asseverations of a disin 
terested witness? I conceive so on principle, and believe the 
authorities will sustain the position. The case of an execu- 
tor or administrator defendant, is considered as an exception 
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to the general rule, in 9 Cranch 169, and 4 Bid), 358. Upon 


Vs. 4 : waticho rot thy 
Carpenter & @BOther view, proper to this case, I feel also satisfied that the 


Hanrick. 


rule is inapplicable. 


as the answer; itis oath against cath; and in such case, one 


The bill is also swornto, here, as well 
witness is sufficient. I consider the parol contractas proved. 

The question of jurisdiction was raised in argument, and 
deserves to be considered. I understood the objection to be 
founded upon the supposition that there was an ample oppor- 
tunity for the complainant to have obtained the benefit of his 
demand as now sought, by pleading a set off to the action 
brought against him by the defendant’s intestate, Hall ; judg- 
ment on which he now seeks to render fruitless by his bill. 
It has been often decided that a party is not compellable to 
plead what is strictly a set off and not a payment, in any 
case. It is optional withhimtodosor not. In this case a 
separate action was resorted té by the complainant, which 
the defendants admit was abated at their instance, owing to 
the insolvency of their intestate’s estate. ‘The only remedy 
which remained to the complainant was before the commis- 
sioners appointed to allow the demands against the insolvent 
estate: but this remedy was clearly inadequate. Immedi- 
ately on the declaration of insolvency, it became essential to 
the interest of the complainant, that he should be allowed to 
set off against the judgment against him, an equal amount of 
the debt due from the intestate to him. This court has deci- 
ded in the case of Perrine, and HVarren’s adm’rs, July term, 
1830, that in such case a set off is allowable. Then the ju- 
risdiction is entertained properly, as it is the only way of af- 
fording the relief to which the party is evidently entitled. The 
only adequate remedy is by iajunction to the extent of the 
complainant’s demand, and further relief we do not think it 
competent to supply : as to the balance of his demand he is 
remitted to such remedy as the law may afford him. The 
relief to the extent just intimated is clearly allowable, unless 
the plea of the statute of non-claim, or forfeiture for failing 
to present itto the administrators, within eighteen months af- 
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tained. Let us see is matter of the piea stands as pre- 
ented to us by the bill, answer and proofs. It is averred in — 
the bill, as if in anticipation of the bar, that an action wus 
brought to inforce this very demand against the intestate in 
his life time; that after his death the defendants were made 
parties thereto, and that after a consent order of reference 
te arbitrators, and continuances fer several terms for their 
tees it was finally abated by the defendant’s producing a 
certified copy of an order of the Montgomery County Court, 
declaring the estate of the said intestate to be insolvent.— 
The answer admits the institution of the suit, and that it was 
terminated as stated in the bill; but alleges that the claim 
was not duly presented, and insists on the statute of non- 
claim. Now, if the answer does not virtually amount to an 
admission of the course of said cause as averred in the bill; 
that is, that the defendants were made parties, and consented 
to the reference, &c. which I am inclined to think it was in- 
tended to do; yet I consider such to be the effect of the an- 
swer by force of the principle of equity that facts which are 
charged in the bill, and are evidently in the knowledge of 


endant, and not denied, are to be taken as admitted.’ 


the def 
So far then, as the plea questions the sufliciency of these 
facts, to constitute a presentment of the claim, I would not 
consume a moment upen it, but that a decision of thi: court 
is brought to our view, which is contended to Le conclusive in 
support of it. The ¢ case referred to, is reported in 2 Stew. 
447, ‘The only view of that case which can reconcile it to 
ind, is thata —* was taken on the writ served up- 


my n 
on the party defendant, from which it might be inferred that 
the claim was penser ; for it is said in the opinion deli- 
vered that a copy of the bond or note, or an abstract will suf- 
fice ; and if a copy of the writ is not a compliance with the 
statute, at least the declaration will supply it. Not to over- 
rule that case, I feel bound to limit it at all events to this 


principle—that a writ served on an executor or administrator 
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Garrow on which a non-suit is taken, before a declaration is filed, will 
Quimmenth not constitute notice within the statute ; and I think this is 
ee doing great homage to the maxim, stare decisis. ‘There is 

then an averment in the bill, which taken in connection with 

the admissions inthe answer, amounts to what constitutes a 
due presentation of the demand, so far as its mazner is con- 
cerned: and if the plea is understood to question its validity 
for want of its being made within the ¢ime required by the act, 
then there is no evidence in the cause by which it is made 
to appear, that the forfeiture had been incurred by the lapse 
of eighteen months, prior to such presentment or notice. The 
letters of administration are not produced, nor the time of 
their issuance established by any proof in the case. Now, 
whose duty was it to prove this fact? If it be a fact neces- 
sary only to maintain the plea, by the rules of pleading ap- 
plicable to the case, I think it is thrown upon the defendant. 
in general, a party claiming a forfeiture, is bound to make 
out his case precisely ; nor is it a necessary exception that it 
involves the proof of a negative allegation.” 

_ From the best consideration which we have been able to 
give the cause, our conclusion is, that the decree below is er- 
roneous, and should therefore be reversed—that a decree be 
entered restoring and perpetuating the injunction, and that 
complainant recover his costs, &c. 





aGallis. 498. 
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SUPREME COURT OF ALABAMA. 


Dennis Commons is. Freperick S. WALTERS. 
Error from Perry Circuit Court. 
—>—. 


Although it is not sufficient, in an action of slander, that the words proved 
be tantamount to the words charged, it is sufficient that they be sub- 

stantially the same. ) 

The words, “ are you not afrald as you have perjured yourself?” are held 
to be substantially the same with these: ‘‘ you are perjured?” And 
these words are clearly actionable in themselves, with or without a col- 
loquium. 

If it be alleged, in a count in the declaration, that a particular affidavit 
was made, or a particular trial had before a justice of the peace, as a 
substantial part of the count, then the same must be proved by compe- 
tent testimony, to sustain the count; but if the count merely charge 
that the defendant said of the plaintiff, ‘* he swore a'lie,” in reference 
to acertain affidavit made before a justice of the peace, for the pur- 
pose of having the defendant bound to the peace; the words wh 
tionable, and if they, with the reference to such affidavit, be proved, 
the count will be thereby sustained, without further proof of the pro- 
ceedings before the justice of the peace. 


The plaintiff below, who is also the plaintiff in error, 
brought an action of slander against the defendant. The decla- 
ration contained several counts. Some of them set forth a cer- 
tain proceeding before one Lowe, a justice of the peace, in 
which the plaintiff had made an affidavit, to bind the defen- 
dant to keep the peace ; and charged the defendant with hav- 
ing said, in reference to the oath that the plaintiff took, in 
making the affidavit, that the plaintiff swore a lie. One 
count charged the defendant with having said to the plaintiff, 
“you are perjured.” It appears by the bill of exceptions, 


. . . . ° 
that the plaintiff offered to introduce secondary evidence of 
48 





CASES DETERMINED IN THE - 


Commons the proceedings before the magistrate, Lowe. A witness 
Walters. was introduced, a deputy clerk, who said he had. seen such 
papers in the clerk’s office, and that they had been hand- 
ed to the solicitor. The court refused to permit secondary 
evidence to be given of the contents of the papers ; to which 
refusal the plaintiff excepted. The plaintiff introduced a 
witness who proved that he heard the defendant say to the 
plaintiff, “‘ Are you not afraid, as you have perjured your- 
self?’ On cross examination, the witness stated, that he 
heard this at Lowe’s on the day that Commons bound Wal- 
ters to keep the peace. Another witness was introduced, 
who said that he was in a situation to hear all that was said 
on the same occasion, and all that he heard.the defendant 
. charge the plaintiff with was in reference to the proceedings 

before Lowe. * On this statement the court instructed the jury 

that this evidence must be excluded; that to make any evi- 

dence good, setting forth statements made in allusion to the pro- 

ceedings before Lowe, those proceedings must be produced. 
“The plaintiff excepted to this opinion of the court, and he 
‘Row contends that, in giving these opinions, the court erred. 








or 


Pickens, for Plaintiff in error. 

The court below erred, in refusing to permit secondary evi- 
dence to be given of the proceedings before the justice of the 
peace ; and in requiring that the papers themselves should 

’ _ be produced. Now the principle is well settled, that secon- 
a dary evidence may be given of the contents of lost papers, 
where a bona fide searchhas been made for them, and they 
have not been found.—t Starkie’s Evidence, 349. ‘These pa- 
gt pers were to have been sent to the Circuit Court ; whether 
el we have reference to the statute on the subject, or to the cus-, 
tom of the country : and it was proved that these papers had 
been there ; and that they were not then to be found there. 
i The secondary evidence, therefore, ought to have been ad- 
mitted. 
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The other point arises from thecharge of the Judge, that Commons 
where words, actionable in themselves, were proved to be Weltran. 
spoken, in reference to a proceeding before a justice of the 
peace, proof of the words is not admissible, without the pro- 
duction of the proceedings before the justice of the peace.— . 
Now, to show that this was error, see Starkie on Slander, 281, 
and 12 Mass, R. 498. 

In the case before the court, as respects these actionable | 
words, ‘ that the party was perjured,’ we make no allusion 

{ 








to any particular case before a justice of the peace. As the 
words were actionable in themselves, implying in themselves 
false swearing, respecting a material point, in a judicial pro- i 

ceeding, they needed not to be referred to any particular trial. + | 
We prove these actionable words upon the plaintiff : the very | 
words which we charge him to have used. But the defen- 
dant, below, introduces proof going to show that these words 


a 


referred to a certain trial before.a justice of the peace, by the 
name of Lowe ; and the court decides that these proceedings 
must be produced by us, or our proof is not admissible! Such 





a decision as this is an unheard of departure from legal rules. 
















PECK, contra. ) 

To authorise secondary evidence of the contents of papers 
of any kind, the existence of those papers must be shown by 
proof. Now, it does not sufficiently appear that these papers, 
said to have been lost, ever in fact existed. Besides, 1 do ) 
not admit, and it has not been shown, that these papers were 
such as the justice was bound to return to the Circuit. Court. 
Search should therefore have been made in the justice’s office. 
But there is an attempt here to prove that these papers had 
been in the circuit court, and had been handed over to the 
solicitor. If this had been estnblished, then the party proved 
too much for his purpose, unless he had preved still more. 
Search should have been made in the solicitor’s office ; but 





no such search is shown. 
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As to the second point, it does not appear by the bill of ex- 
ceptions that the testimony excluded for want of the intro- 
duction of the papers before the justice, was testimony given 
under the counts which contained actionable words. The 
words proved were, “ Are you not afraid, as you have per- 
jared yourself?’ These words could not apply to the counts 
stating words actionable in themselves, on account of the va- 
riance. The declaration charges words like these: ‘“ You 
are perjured.”» The words proved would not sustain such a 
charge: the variance would be fatal—Starkie on Slander, 275. 


ELLIs, on the same side. 

Whatever may be the opinion of the court as to the law re- 
quising a recognizance, (taken before a justice of the peace, 
upon an examination for breach of the peace,) to be sent up 
to the Circuit Court by the justice, there can be no doubt, it 
seems to me, that the warrant and the affidavit—and these 
are the papers material in the slander cause—are not required 
to be sent up to the Circuit Court. The office of the Circuit 
Court was, therefore, not the proper place to search for them. 
Proper search had not been made for them in the office of the 
justice of the peace. The court, therefore, did not err in 
refusing to permit secondary evidence to be given of their 
contents. | 

In regard-to the second point, the counsel seems to me to 
make a charge for the Judge, which the bill of exceptions 
does not show to have been given. The first effort was 
made by the plaintiff below to establish these proceedings be- 
fore the justice of the peace. In that he failed. He then 
wishes to prove statements made by the defendant, in refer- 
ence to these proceedings ; and the court, very properly as! 
think, instruct the jury, that this cannot be allowed : that 
words spoken in reference to these proceedings must be ex- 


cluded unless the proceedings themselves should be produced, . 


their absence not being properly accounted for. ‘There seems 
therefore to be no error in the instructions given by the court, 


—_ 
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PICKENS, in reply. 
It is not the recognizance alone which should be sent up to 
the Circuit Court, after such an examination before a jus- 


tice of the peace as is here referred to. The basis of the pro- , 


ceeding, the affidavit and warrant, should go with them. 

. But it is said that we should have gone to the solicitor’s 
office. Where is that ?—may it please the court. The soli- 
citor may not live in the county ; or if he should, jis his office 
a recognised, legal place of deposite for judicial papers >— 
Certainly not. 

As to what has been said in reference to the other point in 
the cause: If our evidence was applicable to any count in 
the declaration, the Judge was wrong to exclude it without a 
sufficient reason. No such reason, was shown. In the three 
last counts we had introduced no colloquium in regard to any 
proceedings before a magistrate. Nosuch colloquium was ne- 
cessary, because the words were actionable in themselves.— 
But if it turned, out in proof that these words were spoken in 
reference to some judicial proceedings, the court is surely 


wrong in saying, by way of instruction to the jury, that we 


are bound to produce these proceedings. 

It is said by counsel that the words proved were not ad- 
missible as evidence under the counts for actionable words, 
because of the variance.’ The variance is not material. The 
case quoted from Starkie on Slander, does not apply. There, 
the charge included several material words; and the court 
adjudge that you must prove the whole set. But in this case, 
all that is material ‘in the words proved, is the same substan- 
tially with the words charged.—See Starkie on Slander, 270, 
373. - 

But I hold that the defendant, below, has made this proof 
good under any of the counts: for although we were not per- 
mitted to prove any thing of the trial before the magistrate, 
without introducing the record, yet in regard to this proof of 
ours, as tothe charge of perjury, the defendant asked the wit- 
ness if it was not said in reference to a judicial proceeding 
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1 iP 
before the justice of the peace, Lowe ; and the answer is, 
that it was—or, at least that it was on that day, and it was 


~ understood to refer to that proceeding. Here, the defendant 


below sets up the trial, and acknowleges the judicial proceed- 
ing ; which is aljl-that was wanted in the first instance. 


By Mr. Chief Justice Sarrotp: 


The present plaintiff brought an action of slander against 


the defendant, in the Circuit Court. ‘The declaration con-, 


tains seven counts—two of which only, are necessary to be 
particularly noticed. The first, charges a colloquium by the 
defendant, of and concerning a proceeding which had been 
instituted by the plaintiff against this defendant, for the pur- 
pose of having tke latter recognized to keep the peace ; which 
complaint it is alleged had been made before, and the pro- 
ceedings had by, and in virtue of the authority of Thomas 
Lowe, a justice of the peace. The substance of the allega- 
tion in this count is, that the defendant, speaking in refer- 
ence to the procecdings aforesaid, and in reference tothe aff- 
davit made therein, and of and to the plaintiff said, ‘“* you 
have sworn a lie.” 

The fourth count, containing no colloquium, alleges that the 
defendant said of, and to the plaintiff, ‘‘ you are perjured.” 

At the trial, the plaintiff took a bill of exceptions, which, 
with other matters remaining to be noticed, presents the 
question whether the absence of the written proceedings be- 
fore the justice, was sufficiently accounted for, to authorise the 
plaintiff to introduce evidence of their contents, so as to connect 
the charge of false swearing, with those proceedings. In as 
much, however, as we think this case can be properly deter- 
mined on a different principle, I decline an examination of 
this. feature of it. 

The bill of exceptions shows that the plaintiff produced on 
the trial a witness who swore that he heard the defendant say 
tothe plaintiff, “ are you not afraid, as you have perjured 
yourself?” that this was at esquire Lowe’s, on the day Wal- 
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SUPREME COURT OF ALABAMA. 


ters was bound to the peace ; that he heard no allusion made 
to the proceedings had before the justice. But the defendant 
introduced witnesses who deposed that they heard all that 
was said on that occasion, and all had allusion to the judicial 
proceedings had before the justice. 

It also appears that in charging the jury, the Judge in- 
structed them to exclude every thing uttered by the defendant 
against the plaintiff, if said in’ reference to the proceedings 
had before the. justice ; that to make such imputations evi- 
dence, the proceedings should have been introduced, or se- 
condary evidence given of their contents, after a proper foun- 
dation laid for such, which had not been done. 

This charge is one of the causes assigned for error. 

It is considere] unnecessary to examine the other counts 
in the declaration, or the question respecting the admissibili- 
ty of the secondary evidence effered, as the principle of our 
decision on the first and fourth counts, and the charge te the 
jury, will dispose of the case for the present, and perhaps be 
a sufficient indication of our opinion for the future progress 
of the suit. 

In reference to the fourth count, it may be remarked, that 
as it charged the defendant with having imputed to the plain- 
tiff the crime of “ perjury” in its technical acceptation, it is 
clearly actionable in itself, with or without a colloquium—in 
other words, whether the reference to a judicial oath was ex- 
pressed or implied ; in neither event was any production or 
proof of the proceedings alluded to, necessary to sustain the 
action. On this point it is considered sufficient to refer alone 
to two cases heretofore decided by this court, with the refer- 
ences therein contained. 

In Lea and wife vs. Robinson,* it was ruled, that ‘“ words 
making a general charge of perjury, are in themselves action- 
able, without proof that an oath had been taken by the’ plain- 
uff.” Also, in Harris vs. Purdy,” the allegation was—“‘ He 
has perjured himself on the trial,” stating a colloguium con- 
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"In such case, all these are conceived to be sufficiently implied. 


“appear to be extra judicial ; or if the proof show it to be such ; 
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Commons cerning a particular trial: we said there could be no doubt that an 
vs. 
Walters. the words were actionable in themselves. ed 
' But it is contended that the words proved in the count, are 
r variant from those alleged. The words charged are, ‘‘ you th 
are perjured :”’ those in proof, “ are you not afraid, as you ins 
have perjured yourself?” I think the latter fully embrace the mé 
former ; and though it is not sufficient that they be tanta- the 
mount, it is that they be in substance the same, and such is my . } ins 
a Starkie on 

Slander, 270 construction ofthese.” tra 
to 275. In reference to the first count, (as well as all others of the § by 
same import,) and the evidence adduced in support of them, cas 


.itmay be sufficient to say—if under the averment, ‘“ you on 


swore a lie,” with a colloquium referring the imputationto an § all 
oath taken before justice Lowe, in a proceeding instituted 
before him by the plaintiff, for the pnrpose of having the de- in 3 
fendant bound to the peace, the words were proved substanti-’ &} afi 
ally as charged, and also the reference to the judicial - pro- tig: 
ceedings, this alone was sufficient to sustain the action. The, § tio 
law recognises the authority of a justice of the peace, on § his 
complaint duly made, to bind the suspected person to keep the § ent 
peace, and a charge of false swearing, in a case of this kind, § Bu 


implies perjury no less than in any other judicial investiga-. § /o~ 
tion. If part of this proof was made by the defendant, the sel 
effect was the same as if all had been introduced by the plain- § ow 


tiff. This principle was recognised in Harris vs. Purdy, so § %s« 


" far as respects the subject of the colloquium. It was there § me 


held, that the words, ‘‘ He swore a lie,” colloquium of plain- 
tiff’s testimony on a trial before a justice, were actionable ; 
and that it was not necessary to allege or prove that the jus- 
tice had jurisdiction of the case, or that the plaintiff was duly 
sworn, or that the false swearing was on a material point. 


If, however, the words are applied to a particular point, or 
matter sworn to, and. from the nature of the subject the oath 


or ifthe contrary be not sufficiently implied from the subject, 
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and manner of the imputation, then the action is not sustain- Commons 
vs 


ed, as was heldin Ward vs. Clark. 


Walters. 


In the first,count in this case, and in some of the others, 22John. R.10 


the words having been laid with reference “ to the proceed- 
ings’ alreadf described, and. in reference “ to the affidavit 
made therein,” they naust allude to both or to either; and 
the law presumes perjury from false sweating in or concern- 
ing them, If the evidence of either party disclosed the con- 
trary, the defendant was entitled to the benefit of such proof 


by way of instructions from the court to the jury. In this 


‘case such evidence does not appear to have been introduced ; 


on the contrary, it was proved that the words were used in 
allusion to the proceedings had before the justice. 

It may however be remarked, that so far as the plaintiff, 
in any count, has alleged the making by himself a particular 
affidavit, and the holding a particular court, or judicial inves- 
tigation, and has made this a substantial part of the’allega- 
tions of the count, this circumstance created the necessity of 
his proving the same by competent evidence, before he was 
entitled to recover for the words, which required a colloquium. 
But this principle, in its greatest latitude, cannot apply to the 
fourth count, which charges words clearly actionable in them- 
selves. Inas much then, as the instructions of the court be- 
low, required of the jury to exclude the evidence on this count 
also, we think there waserror, for which, at least, the judg 
ment must be reversed, and the cause remanded. 























¥ ‘ =: 
Joun McInnis vs. Wm. RaBun, USE oF GREER & CooLey, 


Error from Wilcox Circuit Court—Before the Hon. Sion 
L, Perry. 
% ’ 
—p— 


Where suit is brought in the name of the payee of a promissory note, for 
the use of A and B, against a defendant as indorser, and the declara- 
tion does not state who indorsed the note to the defendant, nor to whom 
he indorsed it, nor allege any transfer te or from him, nor any induce- 

! . ment nor consideration for the indorsement ; such declaration is bad on 

. demurrer, although it aver that the maker of the note was sued to in- 

solvency, and conclude with a general super se assumpsit. 


This case was submitted without argument. The follow- 
ing is the opinion of the court : 


’ By Mr. Chief Justice Sarroxp : 
The declaration is inassumpsit, on a promissory note drawn 
. by J. Watson, in favor of W. Rabun, the nominal plaintiff 
below, who sued for the use of Greer & Cooley. McInnis is 
declared against as indorser of the note, and his appearing to 
be the only indorsement. There is no allegation of any in 
dorsement to him, nor of the person to whom his indorsement 
was made—nor of any kind of transfer either to or from him— 
nor any explanation of the circumstances, inducement, or 
consideration for the indorsement. The’ further allegations 
are no other than that the plaintiff sued Watson, the maker 
of the note, to insolvency, as evidenced by a return of nulla’ 
" bona, which appears of record, &c. concluding with a general 
super se assumpsit. 
To this declaration, the defendant demurred. The court 
overruled the demurrer, and the defendant declining to plead 
over, final judgment was rendered against him. 
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This judgment is assigned as the cause of error. 


387 
Mclanis 


The history of the case as given, appears to supersede the (Rebun. 


necessity of much comment in the decision. From any thing 
alleged in the declaration, the note would appear to have been 
transferred by delivery from the plaintiff to the defendant ; 
but even this can only be matter of conjecture. To whom 
the defendant transferred it, is still more uncertain, as no 


other person appears to have had any legal interest in it. 


If, from the circumstances of the suit having been brought 
for the use of Greer & Cooley, we could assume the fact, 
that the note was transferred to them, and this for a valuable 


_ consideration, by what authority can we say they are the im- 


mediate transferees from the defendant ; as they do not ap- 
pear in the attitude of indorsers, there is not even the fiction 
of law to exclude the presumption, that the note may have 
, passed through a dozen hands between the defendant and 
cestui que use: or, the fact may be, that the defendant having 
. transferred the note to another, as indicated by his blank in- 
dorsement, it was returned upon him, paid, and then by him 
returned upon the payee, who is the plaintiff in the action. 
,On either hypothesis, there is no cause of action. But, if 
we can imagine a state of facts, consistent with the indica- 
tions of the note, which would create a legal liability agains* 
the defendant—that is not sufficient to enable the plaintiff to 


recover. They must have been averred in legal form. Nor- 


is this note itself evidenee of any debt or demand between these 
parties. ' 

The judgment of the Circuit Court was therefore errone- 
ous, and must be reversed, and the cause remanded for fur- 
ther proceedings. 





H. S. Evans vs. ANDREW CLARK. 


Error from Wilcox Circuit Court—Before the Hon. P. T. 
Hargis. 


—— 


A jury have not a sight to allow the legal interest of this state on a note 
shown to have been given in South Carolina; but if the plaintiff would 
recover interest on such a note, he should show what is the legal inter-, © 
est in South Carolina. 


This cause was submitted without argument. The follow-» 
ing is the opinion of the court : ‘ 


By Mr. Chief Justice Sarro.p: 

Clark sued Evans in the Circuit Court, on a note dated 
“Cheraw, Oct. 8th, 1829.” The defendant introduced a 
witness who said he knew a place of that name in South Ca+ 
rolina, but none in this state. 

‘The defendant moved the court to charge the jury, that if 
they believed from the testimony, that the note was made in 
South Carolina, they could give no interest without proof 
that such contracts carry interest in that state. This instruc- 
tion was refused by the court. The record also shows, that 
no other testimony was introduced. 

The refusa! of the court to give the instructions requested, 
is the cause assigned for error. 

Whether it was competent for the jury, with or without the 
instructions of the court, to allow what they considered rea_ 
sonable damages for the detention of the debt, is not a ques- 
tion uow presented. If, proceeding on the principles of the 
common law, and the presumption that there was no other 
in South Carolina, none being shown, the Judge on refusing 
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. * 


to charge as requested, had instructed the jury thattheycould, Evans 
with or without parol evidence of the value of money in that Clark. 
state, give the plaintiff, besides the amount of principal due, ~~ 
such rate of interest by way of damages, for the detention of 
the money, as they considered reasonable and just—the ques- 





tion thereby presented, would have been res integra in this 
court ; and one on which of course, we now intimate no opi- 
nion: but, if in that event, this court had considered the in- 
structions given, correct, such legal exposition of the princi- 
ple would have averted error from the record, by showing 
that the law of interest inthis state, did not govern that con- 
tract ; when a mere refusal to instruct, implied an opinion 
that it did. : 

In this view of the question, the former decision of this 
court," is conclusive. It was there held, that in a suit on a *4!@ R. 387. © 
note, made in another state, the plaintiff was not entitled to 
recover interest according to the rate of this. state, but of that 
where made, or to be carried into effect, and that such rate 
must be proved as a fact. 

The refusal of the court to charge the jury was an error ; 
for which the judgment must be reversed, and the cause re- 
manded. 
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I bass tthe 
H. S. Evans vs. Irvin & Dun ap. the 
Error from Wilcox, County Court. da 
ag 
—paiete the 

In transitory actions, the court of any county where the defendant is lia- tel 

# ble to be sued, has jurisdiction, without the aid of a fictitious venue. 

Where final judgmentis given against the defendant on demurrer. the ac- co 
tion being founded on a note given ia South Carolina, and interest is de 
computed and given by the court, without the intervention of a jury, it he 
is error. ’ th 


The judgment, in such case, must be reversed ; it is not such a clerical ° 
error as can be corrected by reducing the judgment to the amount of § 2! 


principal due on the note. ru 
de 
Irvin & Dunlap sued Evans on a note, which the declara- J ¢,, 


tion shows to have been executed in South Carolina. The 
defendant demurred; and fina] judgment was given against J 4. 
him ondemurrer. Tne court gave judgment for a larger fo 
sum than the principal due on the note. That there was no 
venue laid in the declaration, and that judgment was given 


te 
for too much, are the principal assignments of error. inn 
Ets, for defendant in error. = 
It is sufficient if the venue be correctly laid in the com- § 
mencement of the declaration ; and such venue will govern 

. although it may afterwards be set forth that the note was gi- § “ 
; ven in the’state of South Carolina. : 

t 


As to the last assignment of error, if the judgment be given 
for too much, it was amendable in the court below, and there- m 
fore, the judgment will not be reversed for this cause, if the cc 
court should regard the objection as well founded. But it be 
does not appear that the court estimated the interest allowa- v 
ble by the laws of South Caroline. The interest may have th 


been estimated according to the laws of this state. = 
uy 

By Mr. Chief Justice SaAFFo.p : al 
This is an action on a note, shown by the declaration to Ww 


to have been executed in South Carolina. The defendant in b 
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|’ the Circuit Court, now plaintiff in error, having demurred to a 


the declaration, the demurrer was overruled ; and the defen- Irvin& Dunlap ; 
dant failing to plead further, final judgment was rendered 
against him for about twenty dollars more than the amount of 
the note, which is prestimed to have been a calculation of in- 
terest. 

1. The first assignment of error brings to the notice of the 
court, the objection that no venue of the contract is Jaid in the 
declaration, so as to give the court jurisdiction. This action 
being transitory in its nature, the court of any county where 
the defendant is liable to be sued, has jurisdiction without the 
aid of a fictitious venue. This is conceived to be the correct 
rule of law, even on demurrer—but it is more clearly so un- 
der the statute ;* which allows to no demurrer any other ef- 
fect than that of a general demurrer. 

2. The second assignment, that the declaration does not 
disclese the individual names of “the payees of the note, is 
found untrue in point of fact. 

8. The third assignment presents the exception, that in- 
terest was allowed on this Carolina note, without the inter- 
vention of a jury. The previous cases (Peacock vs. Banks,, pAal. R. 387. 
and Evans vs. Clark, of the present term) determine this to 
be error. 

But it is contended in argument that this was a clerical 
error or misprision, which could have been corrected by re- 
ducing the judgment to the amount of the principal due on 
the note, by motion in the Circuit Court; and that the judg- 
ment should be corrected, under the statute of jeofails, at the ° 
cost of the plaintiffinerror. I do not, however, consider this to 
be one of the cases contemplated by the statute referred to. 


*Aik. D. 277. 


- The presumption is, that more than the principal was due ; 


that by the law of the state where it was executed, damages 
or some rule of interest is allowed ; andthat the Circuit Court, 
upon, or without proof of that rate, undertook to compute and ' 
allow it ; or that the rate authorised by the law of this state 
was applied to the case. In any view, the judgment must 
be reversed, and the cause remanded. 
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ke GASES DETERMINED IN THE 


HoGAN AND WIFE vs. JOHN B. LEPRETRE, surviving partner 
of A. F. Stone & Co. 


An appeal from a decree of the Mobile Circuit Court. 


aud the trustee sells real estate in pursuance of said deed, and the cestui 
‘que use becomes the purchaser, but afterwards abandons the purchase, 
gives no credit in pursuance of it, and accepts of no conveyance, but 
procures a re-sale of the property by the trustee, ‘such first sale will 
not be set up and sustained by a court of equity in opposition to an ap- 
plication to redeem the property, by the payment of the money, with 
‘ interest, whichthe deed was made to secure. 
Wide If, after such abandonment of the first sale, the cestui que use procures a 
’ second sale to be made of the same property, by the same trusteo, 
without any renewal of bis authority, at which the property is purchas- 
ed athalf the amount for which the first sale was made, the nominal 
purchaser in this last case being merely the medium or conduit of trans- 
fer to the cesfui que use, such second sale will be held void. 


The analogy between a mortgage and deed of trust holds thus far: they 


to redeem, before a sale is effected, is allowable at any time in either ; 
and in neither afterwards. 


Hogan conveyed a lot and certain bnildings in the city of 
is Mobile, accompanied with relinquishment of dower, to Gor- 
don, as trustee, to secure A. F. Stone and Company against 
any loss which they might sustain on account of their having * 
become indorsers for him on a note given to the Mobile 
Bank. Gordon was authorised to sell, upon the indorsers be- 
4 ing subjected to the payment of the note, after giving certain 
notice by advertisement. Hogan failed to meet the curtail- 





Where a deed of trust has been made to secure the payment of money, — 


are both conveyances to secure the payment of money ; and the right” 
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‘| ments, and the indorsers had the money to pay. Gordon was ae & wife 
requested to sell the property, and did sell it ; and Stone and Lapret re. 
Conipany, the indorsers, for whose benefit the trust was made, 
became the purchasers, at the price of two thousand six hun- 
dred dollars. But the purchasers, being advised, as ‘they 
say, that this'sale was not valid, on account of the property 
having been bought by the cestwis que use, refused to have it 
carried into effect, would not accept of any conveyance, and 
gave no credit to Hogan on account of the'sale. They re- 
quested Gordon to sell the property again; which he did, 
’McLosky became the purchaser on this second sale, for 





tner 





“a ~@ $1300 ; and he soon afterwards conveyed the property to the 
ase, indorsers, Stone & Co. The proceeds of this sale not being 
but sufficient to repay the sum paid by the indorsers for Hogan, 
vit suit was brought by A. F. Stone & Co. and a recovery had, 
A against one Vincent, Hogan’s security, for upwards of four- 


teen hundred dollars, the balance due after: deducting the 
thirteen hundred dollars made by the second sale. Hogan 


es a 
tee, filed his bill against A. F. Stone & Co. and McLosky, pray- 
has- ing that both sales might be held for. nought ; that he might 
inal 


be allowed to redeem the property, by satisfying the amount 
paid for him by Stone: & Co. with interest, and that, for the 
purpose of ascertaining the amount due, if any, an account be 
taken of the rents and profits which the defendants had re- 
ceived, from the occupation of the premises, together with the 
amount received on the suit against Vincent, and for gene- 
ral relief. The defendants in their answer, deny all fraud,. 


ans- 
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ight” 
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r OF and rely upon the second sale. 

OT- The decree of the Circuit Court establishes the first sale, 
neti denies to the complainant the privilege of redemption, and 
ing © | awardsto him the amount of money, which, according to this 
nile adjustment of the controversy, he hasover-paid. This decree 
be- of the court, in recognising the first sale, and in refusing to 
ain the complainant the privilege of ey the premises, is 
ail- here assigned for error. é 
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EASES DETERMINED IN THE 


«Hogan & wife StTewakt, for Plaintiff j in error. tw 


Se 








they are made in pursuance of a statute of that state. 


A deed of trust on real estate, we contend, is in the eha- val 
racter of a mortgage ; and the property issubject to redemp- | |, 
tion. The courts of England have, for ages, leaned to the | 4}, 
side of the right of redemption. But a practice has been 
growing up in this country, having a tendency to overthrow | ,, 
all the guards against fraud, which have been set up by} ,; 

‘ Ai a we i 
eminent jurists. Such, it would seem, must be the result, if } ¥,, 
deeds of trust are not to receive such adjudication as will} ,.;, 
permit the right of redemption. = 

In support of this general principle of the right to redeemy § j 9, 
on deeds of trust, the court is referred to the following authe- 
rities—7 Johns. Ch. R. 40—1 Maddox, 515—A4 Kent's Com. 
136, 137, 152—2 Bridgw. Dig. page 359, sec. 279, p.341, & Fa.) 
133—2, Vern. 520—1 Powell on Morigages, 121, 122—1 Ver. 


out 















one 

488-—2 Atk. Rep. 120—2 Schoales & Lefroy, 2¥7, 660, 667, § .... 
668, 669—2 Johns. Ch. Rep. 30—9 Vesey, jr. 271—2 Foq 

pat 

blanque, 261. at 

That the doctrine of cutting off the right of redemption § |. 

should apply to personal property, may not be so injurious; § 


but if it be made to apply to land, where the instrument is @ 
deed of trust, that mode of conveyance will be resorted to, 
where the party who is to give the security is under nece 
tous circumstances, for the purposes of usury and oppression. 

The decisions of the state of New York that militate against 
the right of redemption, do not apply to this case, because 


Kent’s Com. 183, ’4—see note. The weight of the English 
authorities is in favor of the right of redemption. : 
Independent of the general principle, there are in this 


* peculiar circumstances, which entitle us to the right of re J 
-demption. This right is unquestionable, until there has been 


a sale of the property; but here there has beén no valid 
sale ; besides; the trustee has divested himself of the power dit 
to sell ; on what plausible grounds then can the privilege of | |, 
redeeming the property be denied? It is true, there were 
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two sales in this case; but neither of them, as I affirm, was ec” ~ wife 
e eha- valid. The first sale cannot prevail, because it was not car- Lapiee! 
demp- | ried into effect by a conveyance; and because, having been 
to the | shandoned by the purchaser and the trustee, and left with. 
s been | out being completed by a conveyance, and being held for 
rthrow nought by the purchasers in their answer, the court cannot 
“P by give it validity against the consent of the complainant, and 
ult, if thus deprive him of his right of redemption. For the doc- 
as will} irine that a conveyance by the trustee is necessary to con- 
summate the title, of the purchaser—See 4 Keni’s Com. 137, 
138, 186, 187—5 Bacon, 102—Sugden on Powers, 349, 392. 
The second sale was invalid, because-the trustee had no 
power to make it. He had exhausted his power by his first 
defective sale. A trustee has but a naked power; when 
once exercised, it is gone. ‘The purchase by McLosky was 
merely colorable : it was for the benefit of Stone and Com- 
pany ; and being for but half the sum brought by the first 
sale, a court of equity cannot sustain it. Would equity per- 
mit a party to abandona first purchase, and thereby embar- 
rass the title, that he might obtain the property ona second 
sale for half the amount which he had first agreed to give? 
/§ This is the sale relied on Ly the defendants ; but it was re- 
garded as void by the court below. 
_ According to the deed of trust, no sale could have been 
‘made without giving up and cancelling the note. The sale 
then, to be good, must bring the amount. The first sale, in 
fact, brought sufficient to cancel the note ; but it was not can. 
celled. The sale was given up by the purchasers, who are ‘ 
ithe: defendants, and for that reason also, can have no pre- 
nce for setting it up. But if the deed should be so con- 
strued as to admit of a sale, only bringing part of the sum, 
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‘been Ff and if it be contended that the first sale did not bring enough 
valid to authorise the note to be cancelled, still there was no cre- 
ower 


' dit given on the note, nor any other release for any part of 
se | the debt: the sale then, could not be supported, the deed of 
trust not having been complied with. 

















‘ Browns Ch. R. 125. 


_cery. And if such court be resorted to, it will let in the right 
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Hogan & wil It is plain then that neither sale can be supported; the | of 
lagi one was abandoned by the defendant, and never carried into | ga 


effect, and the other is obviously fraudulent, and without au- er 
thority, and besides, was held void. by the court below. In- 
deed, the party in the first sale having elected the day of | co 
sale, upon that election the power of the trustee is gone. | sa 
There was here a right of election: the party must abide by 
his choice —3 Comyn’s Dig. 160, 161—1 Maddoz’ Ch. 250— 
1 Bay’s R. 215—5 Bacon's Ab. 94. 

As to what is a proper and sufficient execution of the pow- 


















er of the trustee, see Sugden on Powers, 193, 210, 211, 212, th 
268, 270, 284, 349, 352, 392, 399, 405. pe 

The deed given upon the second sale is not good ; neither | cc 
was the _power fairly exercised, it not being on the applica- | ti 
‘tion of all those for whom the trust was given. And the court J th 
will not resort to any extraordinary power to cure a legal SE 
defect, when, as here, there is any unfairness in the transac- Ww 
tion.—5 Bacon’s Ab. 101. in 

But if either of these.sales could have been regarded as § ‘te 
taking away the right of redemption, that right was restored Ww 
by the subsequent suit for the balance of the money. It has § -o 


been doubted, whether, where there has been a foreclosure” 
the party can proceed, at all, for the balance of the money 
due ; but this seems to be clear, that if he can so proceed, h 
by so doing, opens the foreclosure. On this subject, the 
court is baferced to 8. Vesey, jr- 527-—13 3, Keng, jr. 188—2F 


Here, as 1 have stated, there was no foreclosure. The 
defendants, however, sued on the bill, and recovered md 
than wasdue them. Estimating the previous rents and pre 
fits, they had enough by the firstsale, which the Circuit Court” 
sets up as valid, to pay themselves ; they had therefore no 
right to sue Vincent. But there being in fact no foreclosure, 
and the power of the trustee being gone, the trust cannot. be 
executed, except by consent of parties, or in a court of chan- 
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§ only to the execution of the trust.—4 Kent, 298, 304. 
_ orethe second is. If the second is void on account of the 


will aid a defective execution of the power.—See Sugden on 


bcether reason, then the sale was a mere nullity, and could not 
> impair the. validity of the second sale, which must be regard- 
* ed as good, and a proper execution of the power. On the 
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of redemption. As to the course of courts of equity in re- —- 6 wife 
gard toforeclosure, see 5. Bacon’s Ab. 101—Sugden on Pow- kas __Lapretee._ 
ers, 3d2. 
The defendants having received more money than is due, 
consistent with the sale, it is a waiver of their right under the e 
sale. 
Reference was also made.to 1 Johns. Ch. R. 409, 425. 


ELLIo#, contra. 

The case cited by eounsel from 4 Kent, makes in favor of 
the defendants.in error. . The principle which is there sup- 
ported is, that contracts of this kind are to be construed ac- 
cording to the intention of the parties. What were the inten- 
tions of Hogan and wife? Obviously to convey the legal ti- 
tle to‘ the trustee, to be subject, on certain conditions, to final 
sale, without being subject.to any right of redemption after- 
wards. 4 Kent, 298, shows that modern trusts correspond, 
in principle, tothe ancient uses. Express trusts-are allowed 
to sell lands, for the. benefit of creditors, in which case the 
whole estate in law and in equity vests in the trustee, subject 


In this case, either the first sale was valid and operative, 
first; then the first. must be good, and a court of chancery 


Powers. 
If the first sale was void, on account of those becoming 
. purchasers for whose benefit the trust was made, or for any 


supposition that the first sale’ was void, how could it have 
such effective operation as to defeat the second sale. The 
first sale could not be, at the same time both void and operative. 
As to the second sale being colorable, the complainants me 
have made witnesses of the defendants; and they, by their 
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Hogan & wife answer, deny all fraud and unfairness, and their statements 
_Lapretre. must be taken as true, unléss contradicted by two witnesses, 
or one witness and strong corroborating. circumstances ; 
but there is no-such contradiction of the answers in this case. 
-. "The case in 5 Johns. Rep. 441, shows that where the con- 
duct of a trustee is fair and bona fide, a court of chancery 
will maintain his proceedings, if he should not have, minute- 
Ay in all things, pursued, the power. If by a sale, the proper- 
ty fail to bring the'amount which it ought to have brought, or 
would have brought by pursuing the power more strictly, 
chancery will rather hold the trustee responsible for the 
amount of injury, than to make the whole proceeding void, 
where there was no fraud. * 

A suit on a bond or note for’a balance, after foreclosure, 
where there has been a sale, does not open the foreclosure, 
the amount made by the property being ascertained—See 4 
Kent's Com. 175; also, 5 Cowen, 380. The weight of au- 
thorities is in favor of this doctrine both in England and Ame- 
rica. The suit then against Vincent, after there had been a 
sale, could not have opened the foreclosure, if it had been a 
case of mortgage. But this is not a mortgage ; but a deed 
of trust : and therefore, the authorities of counsel, if they had 
supported the position contended for, would ors have been’ — 
imapplicable to the case. 

It is said that the application for this sale was not made by 
all of the cestuis que use. This ground is taken on account of 
a lapsis penne, Ashur F. Ames being put for Ashur F. Stone. 
The objection needs no further answer. 

It has been contended, that the note was to be given up to _ 
be cancelled. But it is evident, that the intention of the par- Ms 

- ties must have'been, that the uote should be given up to be ° 
cancelled when it was satisfied.. The first sale not being es- 
teemed valid, the property was sold a second time, and did 
not bring the amount of the note: it ought net therefore to 

. have been given up to be cancelled. 
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In regard to the inadequacy of price, the defendant, Mc- Hogan & wifo 
, ° vs. 
Losky’s answer, which must be taken as true, contradicts the Lapretre. 


position. 


Hopkins, in reply. 

In equity, the character of the conveyance is ddrmined 
by the intention of the parties. Any agreement in the deed, 
or in a separate instrument, which shows that the parties in- 
tended the deed should operate as a security for the re-pay- 
ment,of money, will make it a mortgage, and give to the 
mortgagor the right of redemption. If a conveyance be ab- 
solute, it may be shown by parol proof to be a mortgage, as 
the court has decided during thisterm. A court of chancery 
never sustains, but sets aide any agreement in such a convey- 
ance, which provides for the destruction of the right of re- 
demption, or for its forfeiture, if it should not be exercised in 
a limited time. The parties to this deed of trust had no other 
intention, in the execution of it, than to secure to Stone & Co. 
the re-payment of the debt mentioned in the deed, in the 
event that they should pay it as the indorsers of Hogan. This 
intention of the parties must, according to settled principle, 
give to the conveyance the character of a mortgage. The 
introduction of a trustec, as a party to the deed, who has no 
beneficial interest in the estate conveyed, and none in the 
debt secured, should not be allowed to prevent the applica- 
tion of the principle. The object of such a contrivance is to 
destroy the right of redemption, if the payment of the money 
be not.made before the trustee sells. If the deed had been 
made without the intervention of a trustee, directly to the 
persons who are the cesiui que trusts, the court would preserve 
the right of redemption in defiance of an agreement in the 
conveyance, that the estate should be irredeemable after 
failure to pay the debt. Why should the right be less se- 
cure in this case? Under the pressure of necessity, Hogan 
would as readily have conveyed the estate to Stone & Co. 
with an agreement that he would forfeit his right of redemp- 
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— tion, if he should fail to pay the debt when it became due, as 
Lapretre. he did to the trustee, with power to sell and convey the estate 
see absolutely, if the debt should be unpaid at the maturity of 
the note. If he had made a conveyance to them upon such 
agreement, the object of the agreement would be defeated by 
the priffiples, on which a court of chancery uniformly acts. 
Shall not the same principles be applied to put down the 
| same object, when the creditors endeavor to accomplish it by 
a deed of trust? If, instead of this.deed, a formal mort- 
gage had been made to Gordon, whieh stated that the object 
of the conveyance was to secure the repayment to Stone & 
Co. who were no parties to the mortgage, of a debt due to 
them, the right of redemption would exist and would not be 
impaired by a grant of authority in the mortgage to the mort- 
gagee to sell and convey the estate absolutely, upon the de- 
fault of the mortgagor. Ia such a case, the mortgagee would 
have as much interest as he has in this, and the objects of 
the mortgage would be identical with those of this deed of 
trust. 

The trustee and creditors abandoned the first’ sale, which 
was made under the deed of trust. : The last sale did not 
produce half the sum required to pay the debt, and the cre- 
ditors obtained a judgment for the balance, which Hogan has 
satisfied. 
the sale by the trustee équivalent to a foreclosure, the suit 





for the balance opened the foreclosure, and restored the right . 


to redeem. This is the settled doctrine in England. As the 
creditors are in posseseion of the estate, and claim under the 
last sale, there is nothing to prevent the application of the 


doctrine. If our opinion, that the deed should be treated as — 


a mortgage, be erroneous, there are other grounds upon 
which the decree should be reversed. That the second sale 
was void, the decree determines, and neither party complains 
of this part of the decree. The only appeul was taken by 
Hogan and wife, from the part of the decree, which estab- 
lished the first sale, and it is this part of the decree that’wil 
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If the deed shall be considered a mortgage, and — 
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be reviewed here. If the defendants in error had been dis- Hogan & wife 


satisfied with the part of the decree which held the second 
sale void, they had a-right to appeal from it. If the second 
sale could be brought to the view of this court, it would be held 
void. The first sale made it a breach of trust in the trustee 
to make the second. The first sale should have been carried 
into effect—no satisfactory excuse has been given why it was 
not. ‘That the creditors were the purchasers at the sale, 
does not justify the trustee in the abandonment of it : they 
had a right to make a fair purchase.—4 Keni’s Com. 137, 
138. ‘The second sale was made upon the request of the cre- 
ditors, and without the consent of Hogan. It. produced one 
half only of the sum, which the creditors agreed at the first 
sale to pay for the estate. If the second sale were valid, 
Hogan would sustain an injury to the amount of the differ- 
ence between the prices at the two sales. To prevent the 
injury the sale must be disregarded. ‘The trustee had ex- 
hausted his power to sell by making the first sale. 

Sugden on Powers, 3, 4, 5—193, 210, 211, 212, 268, 269, 
302, 392, 399, 405, was cited, to show the first sale was void. 

The second sale was void. But from it the creditor re- 
ceived part of his debt, and the balance upon a judgment 
against another person, who was bound for the debt intend- 
ed to be secured by the trust : this balance was paid by Ho- 
gan. ‘The creditors have, therefore, received the whole of 
their debt, and no part of it from the first sale. If a sale 
were made before the time appointed, or without the adver- 
tisement required, it would be void ; and chancery, upon the 
application of the grantor, would set it aside. Ifthe grantor, 
upon his application to set aside the sale, expressed his wil- 
lingness to pay the money when.the decree he asked, should 
be made, and should then pay it, he would regain the title 
relieved from the burden of the trust. If the sale had pro- 
duced a partial payment, and the grantor had paid the ba- 
lance, he would have a right to set aside the sale, and the 
ol 


vs. 


Lapretre. 
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Hoge & wife trust would be chargeable only with the sum, which the void 
aes. sale had prodaced. -What pretext is there for establishing 


the first sale, which was never completed? If, after that un- 
executed sale was made, the creditors had obliged the debtor 
to pay, or the debtor had voluntarily paid the debt, with 
other means than those included in the trust, would not the 
title to the estate be in the debtor, uvincumbered by the 
trust? Could the title be disturbed by the assertion of rights 
under the sale, which was not followed by a conveyance, and 
was disregarded in the collection of the debt? The first sale 
which produced’a sufficient sum to,discharge the debt, de- 
prived the trustee of power to make the second: the second 
was a breach of trust, and void. A chancellor would have 
prevented it, upon application, by injunction. The first sale 
has never been acted upon by a conveyance of the estate, pur- 
suant to it. It has been disregarded in the steps taken by 
the creditors to collect their debt ; a part of it they have re- 


" ceived from the second void sale, and the balance from other 


funds of the debtor than the trust. The part produced by 
the second sale, is a charge upon the trust, but it has no con 
nection with the first sale: it was not produced by that sale, 
and cannot support it. Upon what ground is the first sale 
to be established 2 If it were upheld, the debtor cannot be 
placed in the situation, in which he would have been, had that 
sale been carried into effect, and his debt satisfied with the 
proceeds of it. In that event, he would not have parted with 
the sum of money which was required: to pay the part of the 
debt, that the proceeds of the second sale did not extinguish. 


‘That sum he could have invested in real estate, which would 


have increased in value asthe land included in the trust has. 
If the first sale be established, the creditors will be confirmed 
in their title to an estate for which they did not pay with 
their own money—they paid for it in part, with money of the 
debtor, which a decree confirming that sale, would treat in 
effect, as a loan made by the debtor to the creditors—a forced 
loan. The first sale is void because the trustee had authori- 
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ty to make it upon condition that he applied the proceeds, “—— wife 
and the whole proceeds to the payment of the debt—he made _Lapretre. 


no such application. ‘The debtor has credit for nothing until 
the second sale. Asthe sum for which the first sale was made 
was not received and appropriated as the trust required, the 
trust was not executed. That the trust was not executed by 
carrying the first sale into effect, was the fault both of the 
trustee and of the cestui que trusts. - It was the duty of the 
trustee to have required the delivery of the note, the payment 
of which was secured by the deed; and it was the duty of 
the cestui que trusts, who were the purchasers, to have surren- 
dered it to be cancelled. If the trustee had refused upon the 
delivery of the note to convey the estate, the purchasers upon 
a bill for the purpose, and proof that they had offered to com- 
ply with the terms of the purchase, would be entitled to a de- 
eree for a specific performance. In this case the purchasers 
induced the trustee to commit a breach of trust, they refused 
to abide by their purchase, and required the trustee to make 
in three or four months after the first sale, the second, which 
produced one half only of the-sum, for which the estate sold 
at the first sale. For this sum the debtor received a credit 
upon his note, as a payment made at the time of the second 
sale, and the balance of the note he has paid out of his other 
resources. The collection of the note was, therefore, enforc- 
ed by the purchasers upon the ground that the first sale was 
void ; yet they now claim the benefit of the first sale, and a 
decree for a specific performance of it. When and where 
was a decree for specific performance made, in a case, in 
which the sale had been disregarded in every respect by the 
party, who applied for such a decree? Both the sales are 
void—thr first, because the trustee did not execute his power, 
by conveying the estate—receiving the proceeds—applying 
them as the trust required ; and because the cesiui que trusts, 
who were the purchasers, gave no credit for the sum which 
they agred to pay—disregarded the sale, and caused a second 
oneto be made. ‘The second sale is yoid ; because the first 








403 
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‘og ie wife sale made it a breach of trust in the trustee to make another, _ 
Lapretre. Without the consent of the debtor ag well as of the creditors, 





The trust still exists, but it is chargeable only with the sum, 
and the interest which has accruedupomnit, that the second sale 
produced. The cestui que trusts are liable to Hogan for the 
rent of the estate from the time they took possession until the 
aggregate amount of the rents shall be ascertained by an ac- 


count, which should be taken between the parties. ‘The va- 


lue of the rents exceeds the amount, including interest upon 
it, for which the second sale was made. ‘The complainants 
are entitled to a decree, setting both sales aside—directing 
the conveyance masle pursuant to the second sale to be can- 
celled—and ordering the cestui que trusts to pay to them the 
excess of the value of the rents oyer the price, at which the 
second sale was made. 


By Mr. Justice THORNTON : 

This case comes up by appeal from the decree of the chan- 
cellor below, which is sought to: be reversed, on the ground 
assigned as error, that the court dismissed that part of the 
bill praying aredemption of the mortgaged premises. This 
assignment, though made with a view to an isolated point in 
the cause, does in fact, involve the whole merits of the de- 
cree: for if the appellant, who was also complainant below, 
be entitled to redeem, or what is equivalent thereto, to va- 
cate all the proceedings had under his trust deed, and be re- 
invested with title, upon the payment of the money, which it 
was intended to secure, the whole of the action of the chan- 
cellor below, in the interlocutory, and final decree, is erro- 
neous. 

The history of the case is this, as presented to us by the 
bill, answers, &c. A. F. Stone & Co. who were a mercan- 
tile firm, consisting of Ashur F’. Stone, John B. Lepretre, and 
Thomas F. ‘Townsley, in the city of Mobile, became indor- 
sers of a promissory note, negotiable and payable at the Bank 
of Mobile, for the sum of two thousand eight hundred dollars, 
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made by the said Hogan, 'on the nineteenth of August, 1828, Hogan & wife 
Vs. 


and discounted for him,*in said Bank ; that with the intent 
tosecure them from injury, by said indorsement, the said Ho- 
gan exeeuted a deed of trust, conveying the premises there- 
in described, to the’defendant Gordon, who was empowered, 
in case of failure onthe part of Hogan, to renew, or pay the 
said note, upon the request of the said A. F. Stone & Co, ; to 
sell and dispose of the property ; to apply the proceeds to the 
cancelment of the note, and pay over the balance, if any, to 
the said Hogan. ‘Tlie said Hogan having failed to pay, 
or renew the said note, the cestuis que use, of whom the defen- 
dant Lepretre, isthe surviving partner, paid the same, and re- 
quested the trustee to proceed and sell the property. The 
property was accordingly exposed, and knocked off at thesum 
of twenty six hundred dollars, to the cestuis que use, who were 
the highest bidders therefor. Afteraghis, without any thing 
more done towards the completion Of this sale, the trustee, 
up6n an erroneous impression, entertained, as it seems by 
him, in common with the eestuis qui use, that the sale was il- 
legal, because they were the purchasers, exposed the premi- 
ses to sale a second time, without the consent of the com- 
plainant, when the defendant McLosky became the purcha- 
ser, at the reduced price of thirteen hundred dollars. A con- 
veyance was executed by the trustee to him, and he after- 
wards conveyed by a quit claim deed tot he said firm of A. F. 
Stone & Co. From the answers of the defendant, it is fair- 


. ly deducible, that he was a mere medium or conduit of trans- 


fer, to the said A. F. Stone & Co. to avoid the supposed ille ' 
gality of an immediate purchase by them. It is not averred 
in the answer of. the trustee, that any money passed ; and 
MeLosky says, that he did not intend to injure any one of the 
parties, or “to affect the interest, in the slighfest manner 
whatever, of the one, to the prejudice of the other.” He 
says “ he would willingly have reconveyed to the complain- 
ant for the cost to him, if the complainant had proposed to 
take the property at that price, and would at any time previ- 


‘Lapretre. 





405 









































A 






“3 


‘ “Puminltasg= 
406. ~S CASES DETERMINED IN THE 


Hogan’ & wife ous to his conveyance to A. F. Stone & Co. have conveyed 

icaione. to said complainant Hogan, if he would have paid, or renew- 
ed_ his said note in Bank, whereon the said A. F. Stone & 
Co. were indorsers ; but as this defendant was informed, and 
had good reasons to believe, that said complainant refused to 
take up, or renew his said note ; and that the same was paid 
by A. F. Stone & Co. as his indorsers ; that not being dis- 
posed, as before mentioned, to retain said premises, at the 
price he had bid for them, he released said premises to said 
A. F. Stone & Co. for the same amount he had paid. there- 
for, they being the only persons who proposed to take them 
at that price.”’ After the transfer from MeLoskey, the two 
partners, Stone and Townsley, conveyed to the defendant 
Lepretre. ‘The property was in the possession of A. I’. Stone 
& Co. by lease from complainant, at the time of the execu- 
tion of the deed of trusj, and has ever since been in the pos- 
session of the defendant«Lepretre, either claiming it as joint 
owner with his copartners, or as his sole property, by virtue 
of their conveyance to him as aforesaid. After the last sale 
of the property, suit was brought by A. F. Stone & Co. in 
New Orleans, upon the note secured by this deed of trust, 
and a recovery had against one Vincent, who was the security 
of complainant, for the balance due upon it, after crediting 
the sum of thirteen hundred dollars, the proceeds of the last 
sale. After answer filed by Townsley, he died, and a guar- 
dian ad litem was appointed by the court below, for his infant 
heirs. Since the removal of the cause into this court, Stone 
has also died ; his death being suggested on the record, and, 
the cause considered, as it well may be, to survive against 
Lepretre, the remaining member of the late firm of A. F. 
Stone & Co. The bill of the complainant prays an account 
to be taken of the rents and profits, a cancelment of the se- 
veral conveyances of the property, and a redelivery of it to 
him, upon payment of whatever amount may be found to be 
_ gue from him upon said full accounting between the parties. 
There is also the general prayer for relief. The final decree 
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rendered below, in pursuance of an interlocutory decree ren- Hogan & wife 
dered in the cause, refuses the specific relief sought ; but un- Lapreial, 
der the general prayer, undertakes to affirm the first sale of 
the property, made by the trustee Gordon; and sustains an 
account taken in pursuance of the said interlocutory decree. 
The error assigned, is in substance as already stated, ‘“ that 
the decree of the court repudiated the right to redeem,” 
which was the main object of the bill; and in view of the : 
statement of facts above exhibited, we will now proceed .to 
consider it. I will premise, however, that the only point up~ 
on which this cause can be made to rest, is that of redemp- 
tion, as presented by the special prayer ; for however expan- 
sive and efficacious the general prayer of a bill in chancery 
may be, of which it was said by an English chancellor, that 
it was as comprehensive as the Lord’s prayer; yet I cannot 





admit that any relief can be afforded under it, which is incon- 
sistent with that specifically sought. So that if no right of 
redemption is here recognised, there is no warrant for a de-, 
cree which confirms, as the one rendered below in this cause : 
does, the first sale made of the property by the trustee. For 
not only does the complainant not desire it, but he and the 
defendants both, have consented to eschew it., But although 
no such decree be authorised, yet it is necessary to consider 
the effect of this sale, as also of the second.one, for if the trust 
has been executed by either, so as to be obligatory upon the 
complainant, he cannot have the relief which he seeks, and 
the error alleged as the specific ground of the appeal, cannot 
be maintained. In determining the effect of the first sale, 
as to its obligatory force upon Hogan, which is assumed as | 
the basis of the decrees below, we have only to ask whether, 
if the defendants were to attempt its establishment against 
him, they could enforce it in a court of equity: for if it could 
not be so enforced, it seems to me, a multo fortiori, that it 
cannot be done under the present circumstances, where both 
parties have concurred in its abandonment. Now that sale 
was deserted of its parents as abortive, before it was fully 
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“tog & wile brought into existence. The trustee made no deed of con- 
Ne orecse. /veyance ; the purchasers would have none; no money was 


credited to the grantor ; on- the contrary, they proceed, 
as though it had never been, to make a second sale, at 
which, as might have been anticipated, if it was not so in- 
tended, only one half of the amount bid at the first, was réal- 
ized: and this result was doubtless contributed to at least, by 
the very fact of a former sale, thus capriciously abandoned, 
without the knowledge or consent of the grantor. I feel 
satisfied that this first sale cannot be set up and establish- 
ed in this cause, however it might be, if the complainant,were 
séeking its execution ‘against the purchasers: as to the last 
sale it would be maziifest injustice to recognise it. Then, 
considering both of these sales vacated, as I think we are 
bound to do, under the facts and pleadings in this case, what 
are the rights of the respective parties? The cestuis que use 
are entitled to the benefit of the security afforded to them by 
the deed of trust, and the grantor is entitled to pay off 
the debt, and relieve his property from the incumberance ; of 
which right, I consider his bill as a suitable assertion. To 
this extent, the analogy holds between a deed of trust, and a 
mortgage. ‘They are both conveyances to secure the pay- 
ment of money. At any time, in either, before a sale of the 
property, a redemption is allowable ; but in neither after the 
sale is effected. According to the modern doctrine respect- 
ing mortgages, and the established rule of decision in this 
court, the only decree on a bill to foreclose, is the sale of the 
premises, if the debt be not paid by a day certain, at such 
timie, and in such manner 4s in the discretion of the court 
may seem most likely to result in the best price. After this 
sale there can of course be ho redemption. So in relation to 
deeds of trust. ‘The final result in both is the sale of the pro- 
perty.. The only difference is in the mode and manner of the 
sale. In the former there is the intervention of a court, fix- 
ing the time, and it is conducted by the officer of the court. 
In the latter, the parties have themselves fixed upon the time 
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PP ige’, ot. a 
ons by a contract, which it is conipetent to them to make ; as Hoge at ge" 
they have also selected an individual; who shall conduct it. Laprétre.* ‘ 

ae 4 If it be objected to this latter procedure, in comparison With ' 
oped, the former, that the scrutiny to which the transaction is stb- #. 
es 5 jected in its progress through the courts of the country, is an “i 
re invaluable safeguard in all case8‘of trust like this, I have only 
reg: to reply, that in the latter case also, an appeal may at any 
st, by time be made to the same tribunal, and the sale be arrested, 
ae, where fraud, or oppression, or usury, or any other vite in the 
fea transaction, may make it obnoxious to such an interference: 
blish- The result of our examination of this cause, in which we 
tan have been greatly aided by the lucid argument of counsel, is 
ass that the sales by the trustee, Gordon, and all the subsequent 
then, conveyances, be held for nought ; that the decree below be 
— reversed; and that the case be remanded to effectuate the 
ies. principles of this opinion. 
— It is decreed that an account be directed to be taken by 
ve by the Judge of the Circuit Court, the basis of which shall be, 
y- of that the complainant be charged with the’ amount paid for 
os him by the said firm of A. F. Stone & Co. en the account 

a mentioned in the trust deed, with interest thereon, and that 
ind a 


he be credited’ with all reasonable rents and profits of the said 
ey property mentioned in said deed of trust, since the posses- 


f the sion was transferred to the defendants, over and above the 
r the value of the lasting improvements which may have been put 
Pony upon it by them, if any: and that he be credited'with all pay- 

tue ments which he may have made upon the said note: that af- 
f the ter the return of the said report, if the said complainant shall, 
sue in some reasonable time to be designated by the said court, 
is ' pay and satisfy to the commissioner who may be appointed ‘ 
r thee by said court, the balance, if any, so reported to be due from 
on him, then the deed of trust aforesaid shall be held as void, 
Or and the said complainant be restored to the possession ofthe 
pe premises therein conveyed; but if he fail to pay the said 
» X- 


‘@mouiit, that then the said commissioner shall be directed to 
ourt. 52 . 


time 
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Wey Lewis B. MoseE.ey vs. Davin WuirTe. 


Error from the Circuit Court of Dallas County—Before the 
; Hon. P: T. Harris. 





Where, a declaration’ states a recovery against the defendant to have 
beenby a decree of ‘the honorable, the orphan’s court” of a certain” 
; county, it is sufficiéatly descripfive, as to the style of the court, of the 
county court of said county, doing orphans’ business; and the certifi- 
eate of the clerk of the county court of the proper county, that the 
proceedings, as certified, constitute a true transcript of the settlement, 
&e. “ as itis of récordon the minutes B. of the orphans’ court in my 
office,” is also suffigiently descriptive of the court, and equivalent to a 
description of the same as the. ‘‘ county court, while exercising the ju- 
risdiction of an orphans’ court.” ) 


>] 


Mosely brought suit against White, in the Circuit Court, 
in October, 1831, to recover the amount of a decree of the 
county or orphans’ court of Dallas county. The declaration 
states the decree as having been made by “the honorable, 
the orphans’ court, held within and for the county of Dallas.” 
The defendant pleaded nul tiel record. The bill of excep- 
tions shows that the record introduced as evidence, making 
a final settlement of the estate of the intestate, whereof the 
defendant was administrator, and a decree against him, was 
certified by the * clerk of the county court of Dallas” as‘a 
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“ah 
true transcript of the settlement, &c. ‘as it is of recard on Moseley « 
minutes B, of the orphans’ court in my office.” whit. 


The Circuit Court decided that there is no such court 
known to the law as the orphans’ couft, ‘and rendered judg- 
ment for the defendant. The plaintiff excepted to this opin- 
ion, and in this court, assigned the same for error. 


PICKENS, for Plaintiff in error. 

The first inquiry that naturally presents itself here is, as 
to what kind of a defence is available under the plea of nul 
tiel record. The record, introduced, I contend, was conform- 
able to the declaration, and sustained it. Let it, be admitted, 
if you please, that the court is improperly entitled, and that 
there is no such court as the orphans’ court of Dallas county, 
and the defendant would still have no right to avail himself 
of this objection in the state of the pleadings which the re- 
cord presents. The defendant pleaded nul tiel record; and 
on this plea issue was joined. Upon this issue it was suffici- 
ent if the record corresponded with the declaration. If the 
defendant intended to rely upon the objection, that there is 
no such court as the orphans’ court, he ought to have demurr- 
ed. The question to be tried under the’ plea which was plead- 
ed in this case, is matter of verity and not matter of law.— 
The court, therefore, erred, in sustaining a mere legal objec- 
tion under this plea. 

But if the court should even differ with me on this point, 


they will still; I think, not sustain the opinion of the court 


below, that there is no such court known to the laws of this 
state asthe ‘ orphans’ court,’ and that a record certified as 
this one, was inadmissible evidence under the declaration. 
The term, orphans’ court, is sufficiently descriptive of the 
court here intenjed; and althoughthe language may not beas 
technical, as to say the county ‘court doing orphans’ business, 
yet the defendant is as well informed of the court, intended, 
as if the latter mode of expression had been adopted. The 
object of the description is to designate and distinguish th, 
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a ~~ _ OAs DETERMINED IN THE 
“* Moseley court so that it may be known. If one should declare on q 


we White. court, held twice a year, stating who was the Judge, and giv- 


~~ ing such other description that no man could mistake it, even 
though it were not'named at all, would not such declaration 

be sufficient? ~ 
Besides, in the first establishment of this court, it was call- 
ed the’orphans’ court. Its powers and jurisdiction were af- 
terwards conferred on the county court ; which court still has 
~~ particular times at which it sits for the transaction of or- 
phans’ business; it then sits as orphans’ court, and may very 
~~ “= *5> properly be sostyled. I contend that if we have no orphans’ 
el court, we have no court of chancery, for we have no separate 
court so named. * The circuit court at particular times does 
chancery business; at which times it is a chancery court, ag 
the county court is an orphans’ court when it does orphans’ 

business. 
But I go farther than this. I maintain that under the lan. 
guage of the law, we have an orphans’ court.— Aikin’s Digy. 
248. Here we have laws, now in force, calling this court the 
orphans’ court. Ifthis language means nothing in our dee. 
laration, or in the clerk’s certificate of the record, then it 
means nothing in thes law; which will not be insisted on.-9 
See also, Ait. Dig. 252, 253. 
STEWART, contra. 

We are not concluded by the reason given by the court be- 
low, for the exclusion of the record. It may be a right judg+ 
ment, given for a wrong or insuflicient reason. But I con 
tend that the reason given is a good one. Our courts are 
known by definite and precise titles. We have no such coust 
as the orphans’ court. We have a county court, which trams- 
acts ophans’ business, as well as various other kinds of busi- 
ness. Ifa court is to be designated by the business which it” 
transacts, our. courts would have numerous titles. More 
strictness is required in declaring on records than on any 
thing else. The loose descriptions, therefore, which the 
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counsel has contended would be sufficient, would not satisfy Moseley 
the law, nor conform to that legal practice which has received White. 


—-—- 


the sanction of courts of justice. 

But this record is objectionable on other grounds. It has 
no title. It does not appear who wasthejudge. It does not 
appear where the court was held. All that we have is the 
certificate of the clerk. He certifies that it is frém the mi- 
nutes of the orphans’ court in his office. He does not even — 
say orphans’ court of Dallas county.. The clerk styles him- 
self the clerk of the county court of Dallas county. There 
is too much uncertainty here. Owing to the divisions which 
have been made of counties, the records of one county are 
frequently in the office of the clerk of another county : it does 
not follow of course, therefore, that because these proceed- 
ings are in a certain book in the clerk’s office, that they be- 
long to the county of Dallas. 

The counsel says that the only matter in issue is, whether , 
there be such a record as is set forth in the declaration.— 
True; but this involves the question, whether there be any 
such court. If there be no such court, there is no such re- 
cord. And the reason that there is no such record, may be 
that there is no such court, 


PICKENS, in reply. 

The bill of exceptions shows the ground on which the court 
below decided the ease against us. Will this court now 
search after other grounds on which a like decision might 
have been made? I think not. The question must turn 
upon the point stated in the bill of exceptions. The record 
was not objected to, on any other grounds but this: it was 
contended that there was no such court as the orphans’ court. 

But I would ask the court ifthe caption be of any imper- 
tancetoa record? It is not the caption, but the certificate . 
of the clerk that gives verity to the record. Neither is it of 
any importance what particuler man sat as judge, 
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ce A 3, " Moseley The defendant, according to the most approved forms of 
% ~ a White. the plea of nul tiel record, is required to state that there is no 

yy ~~~ such record as is stated to have existed in such a court. It 
Piits in issue the verity of the record; and not the style of the 
court. 


aS y 
a By Mr. Chief Justice Sarro.p: 

This suit was brought in the Circuit Court, by the present 
‘a plaintiff, i in October, 1831, to recover of the defendant the amount 
"of a decree of the County or Orphans’ Court of Dallas. 

The declaration, in allusion to the cause of action, charges that 
the plaintiff, by the consideration of the honorable the Orphans’ 
Court, held within and for the county of Dallas,” 

+ decree against the defendant, as administrator of E. Lane, for 


recovered a 


eight hundred and sixteen dollars, as by the record now remain- 
ing in said court, appears, &c. ‘To’which the defendant plead- 
‘eed nul tiel record. 
A bill-of exceptions shows, that on the trial, the plaintiff offer- 
) ed.in evidence what purported to be a record, of the 7th of April, 
, ' * 1828, showing a final settlement of the intestate’s estate, by 
3 hos ‘White, the administrator, and a decree against him for the sum 
claimed ; ; together with a long catalogue of debts allowed to 
’ an other creditors, all appearing to have been scaled, as in case of 
- insolvency. To, this is appended the certifjcate of “J. D. 
ue “Craig, as clerk of the County Court of Dallas,” that the same 
is atrue transcript-of the settlement, &c. “as it is of record ‘on 
minutes B, of the Orphans’ Court, in my office :” That the Cir 
’ cuit Court thereupon decided there was no such court known to 
thé laws of this ‘state,"and rendered judgment for the defendant. 
In this judgment it is contended the court erred. 
ee ,. tae j The objection which was,sustained to the record, is under- 
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- r _ sestood to be, that the transcript Offered in evidence, is variant from 
' of FO the, record describéd: in the declaration, as respects the style or 
. . . : 
e q *: “title ot the court in which the decrag was rendered—that it ought 
ie, 4. to have been described as a decree of the “ County Court,” in- - 
ie stead’ of the “ Orphans’ Court” of Dallas’ county. To under- 
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stand the nature of this supposed variance, it is mecessary to refer Moseley 
to several parts of the statute law creating and modifying the white. 

county court, and regulating its powers and duties. As early as re ae 
1806 and ’7, the county court was organized, consisting of five 
justices of the peace, and of the quorum, one of whom was com- 
missioned ‘chief justice of the orphan’s court.” They were 
authorised to hold the county court proper, and at the same time 
to hold and keep a court of record, to be styled and called ‘ the 


orphan’s court of the said county,” with full jurisdiction of all 


testamentary and other matters pertaining to an orphan’s court, ' 3 

or court of probate, within their respective counties. It wasialso . ral ers 
provided, at this early day, that this chief justice should cause to TBR ES ave 
be kept by the register of the orphan’s ‘court, a docket, &c. :— of 


That the clerk of the county court should, by virtue of his office, 

be ‘“register of the orphans’ court” of the same county; “ should 

keep and preserve all records, files, papers, and proceedings of 

the said court as an orphan’s court, separate and distinct from »sikse. Gall 

the records, files, and proceedings of thé county court,” &c." 949, —-Toul. 
In 1819, this court was remodelled, by the establishment of Dig- 179, 6» 

an ‘inferior court,” consisting of five justices, styled justices of 

the county court. To this ‘court, which in some parts of the 

same statute is called the county court, was given, besides the ju- . 

risdiction previously vest@d in the county court, and orphans’ 

court, concurrent jurisdiction with the circuit courts, in actions 

of debt and assumpsit. It was authorised, at its second and fourth 


annual terms; to exercise only, the jurisdiction previously  be- ' ‘ 


- , 
longing to the orphan’s court; and the clerks of the inferior gaia 


courts were declared to be the clerks of these intermediate’Courts yp, 1, Digs 
for the adjustment ofvorphan court business.” By the same act 176, 177,478. 
these justices were/auth6rised to elect oneef their own body as 


. 
/ 


“ chief justice.” f 
In $821, this court was agaifi remodelled, and styled the “‘coun- 


was then also provided, that the county court tus organized, 
andthe. judges thereof respectively, should be vested with all the 
powers: previously exercised by the said county and inferior 
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_ White. 


sAik. D. 252, 
258. 
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courts, ‘and the : thereof, except’ such as should bé 
otherwise directed. Tt was then farther directed, that the clerkg 
of the inferior courts should be the clerks of these county courts 
respectively, and perform all the duties as such; should have cus 
tody of the records and papers of the orphans’ and county courts 
previously established in their respective counties. ‘This appears 
to have been substantially the organization of the tribunal in 
question, in 1828, when this decree was rendered—that the court 
existed as a county court, to be holden by only one judge, and 
ify this court was vested all the jurisdiction previously exercised 
by the original county court, orphans’ court, and chief justiéé 





’ thereof; by the inferior-court which’ succeeded it, and the chief 


Justice thereof. ‘This jurisdiction, as we have seen, embraced, 
besides cognizance of particular common law actions, (and which 
was extended by this latter act,) all the powers and duties appro- 
priately incident to an “ orphans’ court.” It also appears, that 
the clerks of the present county courts, are charged with all thé 
subsisting duties heretofore required of the clerks. of the county 
and inferior courts, and of the register of the orphans’ court ; and 
that among the duties is included that of keeping and preserving 
“all records, files, papers, and proceedings of the said court, as 
an orphans’ court, seperate and distinct,from the records, files and 
proceedings of the county court.” This direction of the law may 
well’ account for the form and substance of the certificate of the 
record before us, and explain why the clerk of the county court 
should have certified to a true transcript, as it is of recordon mP 
nutes B, of the orphans? court in his office. 

it may also be remarked, that in 1830, and before the instite 


tion of this suit, ‘the legislature acknowledged at least the nonii* 


nal existence of this Court, by directing that “all decrees made 
by the orphans’ court on final settlements on the accounts of et- 
ecutors, administrators, &c, ghall have the force and effect of judg- \ 
ments at law. And again, in 1832, which was subsequent, have 5 
in two instances made similar recognitions, which may be fe 
garded as a legitimate interpretation of the statutes referred toa 
this point." 


/ 
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But if it be conceded that the description of the court in the 
declaration, and in the clerk’s certificate, is not strictly and tech- 
nically correct; that since the reorganization of ‘the court in 
1821, its toue title in general, is that of the county court; and 
when holden for the settlement of decedents’ estates, and other 
orphans’ business, should be styled the “ county court,” or ‘‘ coun- 
ty court sitting as anorphans’ court,” it does not follow, that 
the description given was not sufficiently certain. The certain- 
ty required in pleadings generally, is defined to be, such as 
“may be understood by the party who is to ayswer them, by the 
jury who are to ascertain the truth of the allegations, and by the 





Moseley 


Vs. 
White. 


L 


court who are to give-judgment.’* Certainty to a certain tn-] Chit. Plea. 


tent, in general, is held to mean, what upon a fair and reasonabl 
construction may be called certain, without recurring. to possi- 
ble facts, which do not appear ; and this is required in declara- 


. . . wae . b . . 
tions, replications, indictments, &c.' It is also said less cer-» 


tainty is requisite, when the law presumes that the knowledge of 


@ 237. 


Id. 238. 


the facts is peculiarly in the opposite party.e © Jd. 238. 


It is true, that in declaring on judgments, great certainty is _ 
required in the statement or description of the judgment ; and a, 
material variance, will in general, be fatal. It has been held, 
that in stating the amount of the judgment, the omission of only 


a penny, is a fatal variance, and cannot be cured by a remittiter.a 4 Id. 358.—2 


Iu principle, there can be no difference between the effect of a 
variance to the amount ef one penny, or of one or more pounds 
or dollars ; in either case the sum is clearly and obviously dif- 
ferent. Buta slight inaccuracy in the description of the court, 
which can leave no doubt upon the mind as to the reference, has 


not necessarily the same effect, and has been viewed by the 
courts of the highest authority in a different light. It has been 
ruled, that where a declaration in an action for a malicious pro- 
secution, alleged that the defendant caused the plaintiff to be in- 
dicted at the “ general quarter sessions” of the. peace for Mid- 
dlesex, and the record stated the indictment to have been found 
at the ‘* general sessions,’ 


b 


it was held to be sufficient, the of- 
53 


Stra. 1171. 
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* Moseley fence being cognizable at such general sessions." Also, that a 
White. bill of Middlesex is well described as a “ precept of the King.”, 
32BI.R.1050 On the authority of these and other cases, Starkie maintains, 
*2 Stra. 1069. thar « where it is necessary to allege a court having judicial au- 
B Starkio on thority, it is not essential that the style set out in the record, 
Ev. 1605, 6. should be exactly copied.””* 

| In the Crown cases cited in argument, where, as contended, 
the greatest strictness should be observed, the English courts 
have held, that slight misdescriptions which could not mislead, 
would be disregarded—such as to describe the court as ‘ the 
court of the King’s Palace at Westmister,’ when in the record it 
was called ‘the court of the King’s Palace of Westminster ;’ or 
to aver that the cause came up to be tried by a jury of the coun- 
ty, when the record stated that the jury came of the neighborhood 
of Westminster, the cause having in fact been so tried, and no 


my 


4Russel on C. : _— 
538, note I. were held to furnish no objection to the proceedings.* 


In this case, the description of the record, both in the declara- 
tion and certificate of the clerk, is believed to be sufficiently cer- 
tain ; that the orphans’ court in this state can be understood as 
no other than the “county court” while exercising the jurisdic- 
tion ofan “ orphans’ court,” by which latter description or title 
it is recognised and designated by several existing statutes ; and 
that no one can doubt as to which tribunal the record bélongs. 

The judgment of the Circuit Court is therefore considered er- 
roneous, and must be reversed ; but asthe record contains other 
issues, some of them requiring trial by jury, and which have not 
been disposed of in the Circuit Court, the cause is remanded for 
further proceedings. 


county being mentioned in the record. These discrepances: 
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SUPREME COURT OF ALABAMA. 


WauiaMm R. WuilreE vs. WILLIAM S. HADNoT. 


Error from the Circuit Court of Autauga County—Before 
the Hon. P. T. Harris. 


et 


An action will lie on a judgment rendered by a justice of the peace, after 
the expiration of a year and a day from the time said judgment was 
rendered, no execution having issued within that time. 

In a statement made, onsuch action, in the Circuit Court, it having been 
brought there by appeal, it is not essential that it be averred that no 
timely execution had issued on such judgment. If any such execution 

| had issued, it would be proper matter of defence. 


This case was brought into the Circuit Court by an appeal 


_ from the judgment of a justice of the peace. It originated 


in a warrant by White against Hadnot, to recover the amount 
of a judgment rendered before a justice of the peace, severa] 
years previously. The statement in the Circuit Court sets 
out the parties, the amount of the judgment, when rendered, 
and by whom; and alleges that the same is in full force.— 
Thete was a demurrer to this statement, which was sustain- 
ed by the court. . This judgment on demurrer, is assigned for 
error in this court. 


Pickens, for Plaintiff in error. 

This was an action of debt on a judgment before a justice 
of the peace, The only question is, Will debt lie? Of this 
I conceive there can be no doubt.—Chitty’s Pleadings, 106, 
107—14 Johnson, 479—Toul. Dig. 459. 

If it be said that the judgment should have been revived by 
sci. fa., I answer that it never was intended that the remedy 
of sci. fa. should be exclusive of the action of debt: sci. fa- 
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White - will lie; but the action of debt will also lie.. Even the sci. fu. 

2 " Hadnot, iS anew action. 

vt The first process that appears in'the cause, sets out that 

* this was a judgment against the defendant, as garnishee. A 

* judgment of this kind becomes final, if the party should not 
appear withina certain time, That judgment was final is to 
be presumed, unless:the defendant should make the contrary 
appear in his defence. But the demurrer cannot go back be- 
yond the statement of the case, which stands in the place of 
a declaration, 
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Peck, contra. 

I conceive that we have a right to look into the warrant in 
this case. The statement, however formal and lawyer-like 
it is in the commencement, is in fact defective. It should 
have set out the nature and character of the judgment. Let 
us suppose—if it were necessary to resort to supposition—that 

_ this were a judgment against a garnishee, who had answer- 


amount; would debt have lain on such a judgment? Cer- 
tainly, it would not. For although it be a final judgment, 
yet it is one of a peculiar kind, under the statute, requiring a 
demand for specific property, &c. Then it is clear that the 
party should have set out the character of his judgment. 
When we look into the warrant, we find that this was in fact 
4 judgment against the defendant as garnishee. It must be 
apparent that a justice of the peace may render judgment on 
-which debt will not lie. .Then when the party resorts to the 
extraordinary remedy of debt on judgment, he is bound to 
show that the judgment is such a one as would sustain an ac- 
tion of debt. 


PICKENS, in reply. 

The statement says the action is founded on a debt, aris- 
ing from a judgment given before H. Brown, a justice of the 
peace. The statement sets out a certain sum. Can we thep 


ed that he had specific property in his hands to a certain — 
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resort to imagination, and suppose that this was a judgment White 
by default, and for specific property? Surely not. You can- Hadnot. 
not look beyond the statenient ; but if you could, you could 
find nothing there to justify the supposition made by the de- 
fendant in error. 





By Mr. Justice THORNTON : 

This case originated before a justice of the peace, and was 
a warrant to recover the amount of a judgment, which had 
previously been rendered by a justice of the peace, in favor of 
the plaintiff in error, against the defendant. It was brought 
into the Circuit Court, by appeal, where a statement of the 
cause of action was made, representing as the ground of ‘ 
claim, a judgment rendered for the plaintiff, on the 12th Jan- 
uary, 1828, against the defendant, for the sunrof thirty eight 
dollars and seventy seven cents, which is alleged to be in full 
force: to which statement there was a demurrer by defen- 
dant; and a judgment had thereon against the plaintiff below, 
who is also the plaintiff in this court. The error assigned is 
for this judgment on demurrer, and the only question pre- 
sented is, whether an action lies to recover the amount of a 
judgment of a justice of the peace. 

I have no doubt, that after a year aad a day from the ren- 
dering of such judgment, an action will lie for it, if within 
that time, no execution had issued upon the same. This is 
the doctrine of the common law, as applicable to all judg- 
ments. No execution can issue after such lapse of time: 
but the party must pursue his remedy, by action on the judg- 
ment. The scire facias, quare executio non, was provided by 
statute in England, of 13th Edward I. Our statute afford- 
ing this suit, applies expressly to courts of record. Now, if 
an execution were to issue, after the time aforesaid, no doubt 
a supersedeas would quash it. 

We have seen, that that there is no warrant for a sci. fa. ; 
and we have a statute preventing a prosecution of the same 


cause of action by a second warrant therefor.*. From all rat D. 294, 
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ms . . . . . . 
White which it follows, that without an action on the judgment in 
vs ¥ . 
Hadnot. Sueh case, there is no remedy whatever. 





contain the negative allegation—that no timely execution 
had issued on the judgment. Our construction of the sta- 
tute regulating the trial of cases, brought into the circuit or 
county courts, by appeal, or certiorari, from a justice of the 
peace, has been such, as to allow great generality in the plead- 
ings. An issue js required to be made up, at the trial, where 
the sum exceeds twenty dollars ; and the cause is to be tried 
according to the equity and justice of the case. We have 
never required any very critical accuracy in the statement ; 
any thing proposing an issue, under which the merits of the 
controversy can be settled, will suffice. Here, the statement 
shows, that the judgment sued on, was rendered four years at 
least, anterior to the time of making said statement. We 
will not presume against the plaintiff, that an execufion had 
issued ; nor will we require, that the statement should con- 
tain the averment, that none had issued within a year and a 
day after the rendering of the judgment. Under that state- 
ment, as mage, an issue might well have been taken, which 
would have admitted proof of that fact ; and if it appeared 
that an execution was still available to the plaintiff upon the 
judgment, the justice and equity of the case would demand, 
that the issue should be found against him. 

There was error in sustaining the demurrer. 

Let the judgment be reversed, and the cause remanded, for 
trial upon en issue, as the statute provides. 


The objection was taken to this statement, that it did not 
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J. J. HARRISON and ABsoLEM Harrison v. NaTuan Hicks.’ 


Error from the County Court of Bibb County. 


An order for money, if accepted as a payment, where no fraud intervenes 
or failure happens, is sufficient to discharge a debt. 

The payment of a debt, although it be made by one who is not a party to 
the contract, and although the assent of the debtor, to such payment, 
does not appear, is still the extinguishment of the demand. 

Although an equity of redemption is only available in chancery ; yet, in 
the case of a mortgaged chattel, where the debt has been paid, the le- 


gal title is perfect in the mortgagor, and may be asserted at law; al- 
though the mortgagee should have in his possession a bill of sale for 


the property. 

Nathan Hicks brought an action of trover in the Circuit 
Court, agninst J. J. Harrison and Absalom Harrison, for the 
valite of a slave by the name of Harry. The defendants 
pleaded not guilty ; and the jury found a verdict for the plain- 
tiff for the sum of seven hundred dollars. 

From the bill of exceptions, taken in the case, it appears, 
that the slave Harry had been sold on an execution against 
Edward Hicks and Nathan Hicks, the latter being the secu- 
rity of the former.: That Harry was taken as the property of 
Nathan Hicks; and purchased at the sale by one Wheeler, 
for the sum of one hundred and five dollars ; who agreed 
that if the said N. Hicks would repay him the money he had 
paid for the slave, with interest, the slave should be returned 
tohim: That a bill of sale of the slave was given to Wheeler: 
That some short time afterwards, Wheeler transferred his 
right in the slave to one Paydon, for one hundred and twen- 
ty five dollars, who took a transfer of the bill of sale by in- 
dorsement, but whether he obtained possession of the slave, 








, does not appear: That after the sale to Paydon, Ed- p 
Hicks executed a power of attorney to Paydon, author- | w 
ising him to receive one hundred and twenty five dollars from | fu 
the Cherokee Agency, due him from the United States, as | 4: 
an emigrating Cherokee ; which power of attorney was left | W 
by said E. Hicks in the office of the agent; but, it does not | bt 
appear that Paydon was present, at the time the same was | %@ 
executed: ‘That said Hicks entered a credit on his certifies ] 5 
cate for the amount which said Paydon was authorised to | '¢ 
receive: That Paydon twice applied for the money at the | &! 
agency, before the same was received from the United States, J &* 
and did not receive the same: That nearly two years after } ) 
the bill of sale was so transferred to Paydon, he sold the J © 
same to the defendants: That, according to the proof, the | # 
slave remained in the possession of Nathan Hicks, the plain- J & 
tiff, until forcibly carried away immediately before the com- | “’ 
mencement of the suit. Thebill of exceptions further shows, | 
that the defendants asked the court to instruct the jury, if } t® 
they believe there was a contract with Wheeler, ip which it § @ 
was agreed that Hicks might redeem the slave—that he be 
could only do so, by the actual payment of the money BO 
which the slave was sold, or by a tender and refusal § ' 
of the same ; which instructions,the court refused to give: 
That the defendants asked the court to instruct the jury, that | th 
if Hicks was entitled to redeem the slave, it could only be | 
within a reasonable time ; and that what was a reasonable N 
time could only be determined by a court of equity ; which til 
instructions the court refused to give: That said defendants 
asked that the jury might be instructed, that if Paydon agreed 
to take the order on the agency for the money, he did not 
thereby forfeit his lien on the slave, which could only Le de- 
feated by the payment of the money ; which instructions the 
court refused, saying that if Paydon received the power of 
attorney as a payment, he made it one: That the defend- 
ants asked the court to instruct the jury, that the slave being 
suffered to return into the possession of Hicks, would not 
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prevent Paydon’s lien from continuing, and that said lien 


would continue until the money. was paid, or tendered and fe- 
fused ; which instructions the court refused: That defen- 
dant asked the court to instruct the jury, that although Ed- 
ward Hicks executed a receipt to the agency office for one 
hundred and twenty five dollars, he could still retover the 
same from the agent, Paydon having refused to receive the 
same, after the sale of the slave ; which instruction the court 
refused, saying that said Hicks could not recover it, having 
given.his receipt forthe same: That the defendants also ask- 
edthe court to instruct the jury, that a payment of the money 
by Edward Hicks, without the consent of Nathan Hicks, 
could not revest the legal title of the slave in the said Nathan 
Hicks ; which instruction the court also refused to give, but 
charged the jury, that the purchase by Wheeler of the slave, 
was sufficient to,vest the title in him 3 and that the tranfer to 
Paydon was sufficient to transfer the title of the slave ; and 
that if the plaintiff had a right to recover, that right must 
arise from some subsequent contraet ; but that Edward Hicks 
being the principal in the execution, on which the slave was 
sold, was competent to make a contract with Paydon which 
would vest the right of the slave in said Nathan Hicks; and, 
if they believed the power of attorney, or authority to draw 
the one hundred and twenty five dollars from the agency, was 
accepted by Paydon as a release of his title to the slave to 
Nathan Hicks, and that Edward Hicks had credited his cer- 
tificate for the same, such transaction was sufficient to revest 
the title of the slave in said Nathan Hicks, and they, so be- 
lieving, should find for the plaintiff. 

The opinions of the court in the instructions thus refused, 


and in those given, are, in this court, assigned for error. 


STEWART, for Plaintiff in error. 
It requires two things to make a payment, namely, tender- 
ing on the one part, and receiving on the other. Here the 
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party attempts to establish a payment, by proving that a pow- 
er of attorney was given to the party who was tobe paid, an 
authority conferred on him to receive money. But it does 
not appear that Paydon agreed to reecive this authority as a 
payment. The nearest approach that is made to proof ef ac- 
eeptance of the payment on his part is, that he applied at the 
United States Agency oflice to receive the money in virtue of 
this authority or power of attorney. But it does not appear 
by this that he was willing to receive any thi 
and it does not appear that the money was ever paid to him, 
It is said that Hicks gave a receipt tor the money tothe aven- 
ey 3 but this was not at the instance of Pavdon ; and does it 
not make Paydon’s case worse 2?) Iftheagency had a receipt 
for the payment, from Hicks, why should the agency pay 
Paydon ? 

As to what constitutes a payment, [will refer the court to 
17 Johns. R. 340—7 Johns. R. 311—S Johns. R. 34, 389 
30I—9 Johus. 310—3 Slarkic on Evid nee, LOSd—Seare. nN 
Loub. 167. 

One who owes a debt may be released from the same ei 
ther by payment or tender. But a tender nmst be made in 
money. A payment may be made in something else 3 yet it 
cannot be a payment ifit be not received. The power of at- 
torney or order, in this instance, even if it had been received 
” the 
money could not, by means of it, be obtained. Where a debt 


asa payment, would not have been a payment in faet, i 


is paid, or attempted to be paid, by a note, if the note prove 
to be valueless, it is not a good payment. 

We say it was only Nathan Hicks that was authorised by 
the contract to pay the mongy and redeem this negro. A 
payment of Edward Hicks, without the consent of Nathan 
Hicks, could not be a proper payment. We have nothing te 
do with Edward Hicks being principal in the debt, on ae- 
count of which the slave of Nathan Hicks was taken in exe- 


cution. We are innocent purehasers. There is no evidence 


that the Harrisons knew any thing of the agreement, said to 
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Jameson 
Vs. 
Harper. 
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* hs "yy 
bv Mur. Justice THORNTON : 


This was asummary proceeding in the court below, by mo- 


. 


~ tion against Jameson as sheriff, and Evans as his see rity, for 


failing to pay over money alleged to have been collected by 
i 
said sheril, on execution. 


1 . » o ° , s ore) “ser aad . 
It seems that an issue was formed, and the case submitter 


toajury. By a bill of exceptions taken during the trial of 


ees . _ ‘ ' i eee ee ee a oe 
that issue, if appears that the ouily exception taxen below, to 


ip — > ! — — a) ae | ‘ 
the proceeding, Was rentive to the jact, wuether the plaintill 


inerror, Evans, was in truth, a security or not, of the said 
Jameson. 
As ——s a a a Se See 4] 
As we consicer the notice, adisciosing the grounes of the 
motion, to be substantially good, we will coniine ourselves te 


OO - .] fain di — ‘° es a ey 
the consideration of that assignment of error, which refers to 


! o> wads "y*}, = yg ® +> ‘ 
the exception above mentioned. he point Of OBL[CetION Was, 
} | a oe sits Pa abl . oe 
that the delendaunt in error was not compelle d, or required 


by the court to produce the bond of the sheriil, to prove the 
hability of said Evansas his seeuritv. ‘Phe issue is stated in 
ihe bill of exceptions, to have been a general denial of the 
facts stated in the notiee. Although the statute, by virtue 
of which this proceeding was had, is a remedial one. vo some 
‘ . ] _ 27 . ~ ee 

extent at least, vet such a reasonable construction will be put 

P . . 4 } 9 . D oss 
upon it, as not to advance the remedy, at the expense of vi 


1 ge Ps 


tal principles of justice. Inthis view, we have hitherto said, 
that although the statute authorised by its literal terms, 
a judgement against a sheriff, and his securities, upon notice 
to the sheriff a/oxe, yet that no judgment could be rendered 
against such security, without notice, or a waiver of it, by ap- 
pearance. As the object of this notice, is to allow an oppor- 
tunity to defend ; we will so construe the proceeding, as to 
render all legal defences available. Ido not think that in 
this case, any just claim lies on this head; nor was any proof 
dispensed with, which by the issue joined, ought to have been 
required to be adduced, to enforce the liability. The notice 


which is in this case, the foundation of the proceeding, char- 


ges the defendant below, Evans, as a security. Now, what 
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js the appropriate mode of denying that character, in which 
heis so sued. If he be security, it could only be by force of 
a proper le, al bond ; and the only way in which the existence 
of such a bon] could be put in issue, was by a plea of zon est 
fuctum. ‘The analogy is considered as holding in this respect, 
between this proceeding, and an action against an executor 
or administrator. If the latter are sued as such, any plea 
but ve ungues xe utor, admits their character. So PE think in 
the case of this motion, any plea but the appropriate one, of 
non est factum, is an adinission of the fact, that the charac- 
ter of the parties, is, as charged. If the security desired to 
put the question of security, v/ non, in issue, and had requir- 
ed the production of the sheriif’s bond, by craving oyer ie it, 
which he might do, though no profert were made of it in the 
notice ; and the opportunity then sought, had been denied to 
him, then he would bave had just cause of complaint. 
Let the judg:nent be affirmed. 





Twowsaz Crawronp vs. Jaucs icKkissicz. 
Error fran Bidd Cigcuit Court. 


— 


an attorney, who has obliterated an indorsement en the bond belonzing 
to his client, on which bond suit is pending, and who states vpon oath 
that he has no knowled zo of the contents of the indorsement but that 
which he had received as attorney in the cause, is uut Louud iv tesiily 
as to the coxtents of that indorscment. 


The action was ¢e tt on bond. The attorney of the plain- 
uff was introduced by the defendant, to prove what had beer 


ov 
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Crawford 


VS. 
McKissack. 
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= the contents of an indorsement on the bond, which had beg} 
McKiscack, Obliterated by the witness. The attorney having been swortt 


oe 





stated that the matter erased was a mere private memoram 
dum for the benefit of the plaintiff, and that he had no knows 
Jed ze of the case, other than such as he had received as at 
torney in the cause. The court did not require the witness 
to testify as to the contents of the indor ement. The refusal 
of tlie court to require the wiiness to give evidence as to this 
matter, having been requested so to do, by the defendant be. 
low, is assigned for error in this court. 


Pickrns, for Plaintiff in crror. 

A lawyer is only privileged from stating, asa witness, what 
he has received confidential’y, in his character, as attorney 
counsel. It is not sufficient that the information was merely 
received ascounse!. The matter crascd is said to have bee 
a private memorandum. Credits as commonly entered, maj 
Le called private memorandums: and yet if they be erased, 
their contents may be inquired into. Every paper put intoa 


_lawyer’s hands nm ay he said to have beca received by hima 


counse! ; but the indorsements thereon arc not therefore cor 
fidential; and any knowledge he may have by mere inspee 
tion of those papers, without any coufdential communication, 
he may be required to state. 


Mooby, contra. od 

The privilege, that matters communicated to counsel are 
are not to be divulged, is the privilege of the client, and no 
ofthe counsel. ‘The counsel is not at liberty to divulge sud 
matters, as evidence against his client, if he were disposed to 
doso. The court will not permit a communication of this 
kind to be made. It is not necessary that it should be stated 
to be confidential. The confidence isimplied. Informatio 
received, as counsel, is in its nature confidential information 
It appears here, that this was a merc private memorandum, 
for the benefit of the plaintiff. The counsel then had a riglt 
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to crase it. It may have been a direction as to what wit- Crawford 
. . vs. 
nesses were to be examined, or how the amount of the judg- McKissack.. 


ment was finally to be made. 


STEWART, on the same side. 

Ifthe counsel, who is called as a witness, must say what the 
information is, the protection is gone. But he may state tho 
general nature or character of the information. He does 
state that it was a private memorandum, made forthe bene 
fit of the plaintiff, and that he had no information in regard 
to it, only that which he had received as counsel. The rule 
excluding the information must then operate. But, I con- 
tend that in cases of this kind, there isa discretion in the court 
below ; especially if the party claiming the information dces 
not show that he has aright to the information. The court 
below cou!d judge better from the appearances of the erasure, 
and from other circumstances, than this conrt can, before 
whom these circumstances cannot ke presented in the can. 


aspect. 


Picxeys, in reply. 

There is n» more discretion in this case than in any cther 
legal question. The privilege of exemption from testifying, 
being an exception from a common obligation, must be strict- 
ly construed. To authorise the exemption, the information 
must be communicated confidentially, and to an attorucy ; 
that it was to an attorney is not of itself sulficient. Of the 
signing of a bond, or indorsements on paper, of which a law- 
yer may be apprised, he may be required to testify as weil as 
another. 

A lawyer who getsa note to bring suit on, of course gets 
itas counsel, with all its indorsements; but that is no rea- 
son that the character of that note, and of all the indorse- 
ments may not be inquired into, and chat the lawyer shall 
not be made a witness to prove the character and cendition cf 
the same, when the note was put into his hands. 
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By Mr. Justice THORNTON : 

This case comes before us by writ of error, to a judgment 
of the Cireuit Court of Bibb county, rendered against the 
plaintiff in error, upon a verdict, on issue taken upon a plea 
of payment to debt on bond. The assignment of errors refers 
us to a billof exceptions signed on the trial, from which it 
appears that the only question presented for revision is, whe- 
ther the circumstances in which a witness who was called by 
the plaintiff in error, stood, deprived him of thie benefit of his 
testimony. The facts to which the plaintiff wished to inter. 
rogate the witness, were, if there had been an indorsement 
or memorandum indorsed on the bond, which he had stricken 
off, and obliterated ; and what that indorsement was or had 
been. The witness was the attorney of the defendant in er- 
ror, and being sworn, said that he had no knowledge of the 
case, other than such as he had received as attorney in the 
cause. The court sustained the witness in refusing to testi- 
fy as to the contents of the indorsement, which be had oblite- 
rated’ ou he back of the obligation. As to the fact, whe 
ther there had been an indorsement or memorandum, the 
court dul not interdict the testimony. ‘The general rule is, 
that a matter entrusted to one as an attorney, shall not be be 
travel. ‘The rate is conceived to be a very salutary one, and 
seeins to embrace all matters, which have come to the know- 
ledge of the witness, whilst actuz as attorney, and through 
the mediuin ofthe rciation. T consider that to authorise the 
withholding of the matter, both those cireumstances must 


concur: that is, it must havc come to the knowledge of the 
Witness since his retainer ; and: must have been derived, by 
virtue of his being attorney in tke cause. Astowliat he knew 
before the retainer, his subsequent employment cannot de- 
prive the opposite party of the benefit of it: nor, as to what 
he knows of his own knowled ze, not being acquired by means 
of the relation of client and attorney, can ithe withheld. I 
do no: find the rule restricted to such mutters es nm 


7h 


been communicated in special confidence. ‘Phe relat ite 
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self is of a confidential character, and every fact derived  Joues 

. . e- Ve. 
ent | through the medium of it, seems to partake of its nature. — g,.n,.1ville. 
the | We do not think the court erred in the application of the prin- Bol. N. P2384 


Beane’s Poin 











lea | ciple. L. 279, 2el. 
ers The judgment must be affirmed. 
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he- 

by 
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er- 
ent 
cen Witiram S. Jones vs. ALEXANDER SOMMERVILLE. 
iad aeate a : : 

“ Error from Franilin Circuit Courl—Before the Hon. S. L, 
PERRY. 

the 

the 

. —_——_——_—— 
stl 
te- 7 oe oe 

Where plaintiff and defendant had covenanted tegether that defendant 

he- . > 
should ship his cotton crop to market by plaintiff; that plaintiff should 
the pay off a judgment, in tho name of A, against defendant; that plain- 
is, tif should retain the amount of that judgment, and 18 per cent. there- 
bes on, oat of the proceeds of the cotton, if sufficient, and if not that he 
nd should receive it out a judgment defendant was to recover against B ; 
| that plaintiff should wait for his ccconnt against defendant, tillthe pro- 
we ceeds of the cotton were known, out of which he should receive it, if 
gh sufficient, aud if not. out of the judgment to be recovered against B; 
he and suit being brought on this covenant for the amount of the account, 
ist it is averred by the plaintiff that defendant had recovered a judgment 
he against him for a breach of the covenant on his part (what breach not 
} stated )—that this recovery amounted to more than the proceeds of that 

) ‘ ; : 

y portion of the cotton which was shipped ; and that the defendant has 
ded not paid the account out of the judgment which, it is averred, he reco- 
le- vered against B: This declaration is held to be bad. for want of an 
at averment of performance, or offer to perform, the plaintiff's part of the 

‘ covenant; the right to recover the account, out of a particular fund. 

- under the covenant, being dependent on such performance. 
ve Sommerville brought an action of covenant against Jones, 


‘> [upon articles of agreement entered into between them, in 
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1823. By this instrument Jones agreed that he would ship 


Bom nervilie [US crop of cotton, by Sommerville to New-Orleans, supposed 





to be one hundred and twenty bales. Sommerville agreed 
to pay of a judgment which one Davis le!d against said 
Jones for two thousand dollars. Hewas to retain the amount 
of said judgment out of the proceeds of said cotton, with the 
further sum of eighteen per ccnt.on said judgment ; the over- 
plus, if any, after deducting the freight, to be paid over to 
Jones. But if the cotten should not sell for that sum, Som- 
merville agreed to wait with Jones for the deficit until the 
money should be collected from P. Cox, by Jones, the claim 
being then in suit. It was further agreed, in said articles, 
that Sommerville was to wait with Jones for the amount of 
his, Jones’, account with said Sommerville, until the proceeds 
of the cotton should be ascertained. and if they should be suf- 
ficient to pay offthe before mentioned sums, then the over- 
plus should be applied to the payment of said account ; but 
should this not be the case, said account should be paid out 
of the judgment to be recovered against P. Cox, in the afore- 
said suit. These articles of agreement were under the 
hands and seals of the parties. Sommerville, in his actiom 
avers, that Jones did not ship his entire crop of cotton with 
him to New-Orleans, but only eighty five bales, the nett pro- 
ceeds of which amounted to thirteen hundred and seventeen 
dollars and thirty-three cents, which he admits he has receiyv- 
ed. He also avers that Jones recovered a judgment against 
him for a breach of the covenant on his part, (not stating 
what breach) at April term of the Circuit Court, 1825, for 
one thousand five hundred dollars. He charges as a breach 
on the part of the defendant, that he did not pay said account, 
(which he alleges to be fourteen hundred and fifty dollars,) 
out of the judgment against P. Cox, the amount of which he 
avers that Jones had received, and that it amounted to two 
thousand seven hundred and ninety four dollars twelve and a 
halfeents. He does not aver either a performance, or rea- 
diness to perform, any of the covenants on his part. 


» 
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On this action of covenant, Sommerville obtained a judg- 


Jones 


ment for thirteen hundred and fifteen dollars sixty seven cents seenaaiiiiie 


against Jones, in the court below. There were six pleas filed 
by the defendant ; on three of which issues were joined, and 
to the other three demurrers were filed. These demurrers 
were sustained by the court below. One of the principal 
questions presented for the determination of this court, (and 
the one on which the case is decided) is that of the sufficiency 
or insufficiency of the declaration. 


P. Martin, for Plaintiff in error. 

It is a principle of law, that what is not good in a covenant 
cannot be cured by averment. I lay it down also, as correct 
doctrine, that where an instrument under seal contains many 
matters of covenant, part of them may be independent, and 
part of them mutual and dependent. Here, Jones owed 
Sommerville an account ; and he agreed to give a higher 
grade of security, for the payment of what he thus owed, in 
consideration of Sommerville’s paying off a judgment which 
Davis held against himself (Jones) as executor, and in consi- 
deration of further day being given to him. These cove- 
nants are dependent, the one on thecther. Jones did not 
give this higher security without a consideration for so doing ; 
and Sommerville, therefore, cannot recover the amount of 
the account upon the co-enant, without averring that he had 
satisfied Davis’s judgment, and also, that he had given fur- 
ther day for the payment of the account:—1 Chitty, 309, 310. 

The amount of the account, I contend, is not sufficiently 
described in the covenant to authorise a recovery upon it in 
this form of action. The covenant does not show what was 
the amount of the account. An averment cannot cure this 
defect ; because the rule is, that what is ambiguous in a 
deed cannot be cured by averment.—Buller’s N. P. 297. 

The court erred in sustaining the demurrer to the defen- 
dant’s second plea. That plea alleged that all the matters 
in the second trial, were triable in the first. There is indeed, 
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Jones anagreemcnt to that effect of record. But if that were out 
Sommerville Of the question, I contend that the covenants are mutual, and 





tion, and if Sommerville did not then urge his claim, it was 
his own fault. 

The demurrer to the fourth plea was improperly sustained, 
It may perhaps contain surplussage ; but enough of it is good 
to answer the declaration. It denies owing the account; 
and this takes away the cause of action. All surplussage 
may be stricken out. A plea is not bad because it contains 
more than adefence ; or because it contains several matters 
to make up a defence.—1 Chitty, 514—3 Johns. 69. 

I contend that where parties might have litigated all the 
facts in ene action—especially as here, where they agreed 
to do so—they are bound so to do. If they do not it is their 


own fault, and they have no remedy afterwards. It is like. 


the case of an award.—12 Johus. 311. If Sommerville neg- 
lected to bring in his defence in the first case, he cannot af- 
terwards maintain an action for that cause. ‘The party is 
estopped.—Gould’s Pleadings, 477, 478, 479. 

It is no answer to say, that the first case went off on de- 
murrer: for the party, indeed, did offer his set off in dimi- 
nution of damages, and as far as he could establish it, it was 
allowed.—1 Stewart, 244. 

At the commencement of this snit, there was no cause of 
action existing between Jones and Sommerville. There was 
then a decree in chancery in favor of Jones, in full force, in 
which all these matters had been litigated. True, after suit 
and judgment, a bill of review was granted. But Sommer- 
ville could not have the right of bringing suit while the decree 
was in full force. Thenthere.was no cause of action. The 
subsequent proceedings could not cure the error in the com- 
mencement of the suit. <A suit. cannot be maintained where 
there was no cause of action at the commencement of the 
suit, although a cause of action may have arisen during its 


progress.—1 Chiity, 265, 256, marginal page—Buller’s N. P. 


‘the whole subject of controversy was triable in the first ae) 
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137—Blackstone’s Rep. 312—5 Espanasse, 163—7 Term 
Rep. 474. 


It was also error, 1 contend, in the court below, to receive 
ooo 


the bill of review as evidence ; because the plaintiff had ne 


right to make evidence for himself.—2 Stewart, 276. 


In this deed there is no amount specified ; and upon it 
there could not, therefore, be any legal recovery. But in 


this case, the court permitted parol evidence, not only to 


1 an 9 hieet ale . “tam tho sé 
show what was the amount, but also permitted the introduce- 
: ; te Selena » f, ©“ giitonra? rharan : — 
tion of accounts of three or four different characters, such as 


Jones with Sommerville, Jones with Gillespie and Sommer- 
ville, and Jones with Gillespie alone. ‘Thus to supply omis- 
sions in a deed, is inadmissible —3 Stariic’s Ev. $99 to 1006. 
Latent ambiguities, it is ¢ true, may be explained by parol, 
but patent ambiguities, which appear on the face of the deed 
such as [ contend this is, cannot be thus explained.—1L! 

201, marginal—ii Mass. 27—4 Libb, 473—1 Libb, Vi— 
15 Mass. 92. But in the case before us, the conet permit- 
ted the ambiguity in the deed to swallow up various accounts. 

It has been held by this court, that where there is written 
warranty of title, parol proofis inadmissible to prove that the 
warranty was also intended to apply to soundness.—3 Stew- 
art, 140. 

If these accounts are to be recovered, i contend that the 
action must be upon the accounts. Was the execution of this 
deed an extinction of the action of vaanaia segue in 
these accounts of Sommerville and Gillespie, &c. against 
Jones? Could we plead this deed in bar to an action on such 
accounts? Then this evidence cannot be let in, else there 
might be double recovery for the same cause ofaction. ‘The 
deed could only be a bar in the case of the account between 
Jones and Sommerville, at most; but I contend that it could 
not be a bar even in that case.—See 7 Cranch, 299 to 303- 
The covenant here was only collateral security, and did not 


5 ° > I a) 
merge the assumpsit debt.—14 Johns. 40 
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But these accounts, not only might have been before the 


vs. . ° ° . . : 
Sommerville JUTY 3 they actually were before the jury in the first trial: this 





appears by the deposition of Coalter. Having been thus be- 
fore the jury, they cannot be again set up. Accounts once 


° a . a) ° 
put in litigation between parties, cannot be again. brought 


forward under the same covenant. If the accounts were im- 
properly rejected on the former trial, the law was open ; Som- 
merville might have carried the case up to the Supreme 
Court. 

The court below charged, that when it appeared that some 
of the accounts, in the general account presented, were pass- 
ed upon, this was not prima facie evidence that the whole of 
them were before the jury ; but that the party wishing to pre 
vent a second litigation of the same matter, must prove not 
only that the account was presented, but that it was passed 
upon. This charge was erroneous. ‘There would be no end 
to litigation, if such a rule were adopted as to the admission 
of evidence acted on ata former trial. Courts will not per- 
mit a party to bring only a part of his open accounts in mit 
gation of damages, in an action against him, and then bring 
another action for the rest. 


STEWART, on the same side, before the opposing counsel 
proceeded in the the diseussion of the subject, made the fol- 
lowing additional references.—1 Esp. N. P. 268, 271, 272, 
285, 306, 309— Croke Eliz. 449, and the opinion of this court 
(in manuscript) in the ease of McGowen & wife vs. Young. 





ORMOND, for Defendant in error. 

‘The principal question to be discussed is, the sufficiency of 
the averments in the declaration. Whether they are suffici- 
ent or not, depends on the character of the covenant. Ifthe 
covenants in the deed are independent covenants, then there 
is no necessity to aver performance, to enable either party 


to maintain an action on the covenants in his favor. Many 
of the old authorities on this subject, are founded on the phra- 
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seology of the covenant, and a slight variation in the lan- Jones 


guage would make a covenant dependent or independent. ical 
More regard was paid to the language in which it wascouch-— 
ed, than to its meaning. But of late years the courts look 
more to the design and intention of the parties, and give such 
a construction as accords with the good sense of the instru- 
ment. 

In the notes to the case of Prauuge vs. Cole, 2 Saunders, 
all the cases are collected with great ability, and certain 
principles deduced therefrom, by the able commentator.— 
The first principle is laid down in these words: “ If a day be 
appointed for the payment of money, or for a part thereof, or 
for doing any other act, and the day is to happen or may hap- 
pen, before the thing which is the consideration of the mo- 
ney or other act is to be performed, an action may be brought 
for the money, or for not doing such other act before peform- 
ance, for it appears that the party relicd on his remedy, and 
did not intend to make the performance a condition prece- 
dent ; and so it is where ue time is fixed fur the performance 
of that which is the consideration of the money or other act.” 
The principle thus deduced is fully sustained by the authori- 
ties cited, as an examination of them will show. 

In this case, however, as in most others, the dispute is not 
about the principle, but its application. An analysis of the 
covenant sued on will show its édmplete analogy. 

Inthe first place Jones sells toSommerville his entire crop 
of cotton, supposed to be one hundred and twenty bales ; and 
Sommerville covenants to pay a judgment which had been 
before that time obtained against Jones—Sommerville fur- 
ther covenants to wait with Jones for the amount of an ac- 
count he had against him, until the sale of the cotton, and 
any overplus of the nett preceeds of the cotton which might 
remain after reimbursing himself for the amount of the judg- 
ment he had undertaken to pay for Jones, was to go in dis- 

harge of the aecount, and if such surplus were not suffieient, 


then Jones was to discharge such residue out of a judgment 
D> Pe) 


Ss. 


erville 
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he expected to obtain egainst another person, in a suit then 
pending. ‘Totry this question by the rule above laid down, 
let us enquire whether Sommerville had bound himself by his 
contract to discharge the judgment against Jones before he 
could call on Jones for his crop of cotton. If he was, then in 
the language of the case cited, “the day appointed for the 
paymeut of the money was to happen, before the thing which 
ves the consideration of it was to be performed.” And first 
set us inquire when Sommerville was bound by his covenant 
to discharge the judgment against Jones? It seems to me 
impossible to read the contract between the parties, without 
perceiving that they contemplated an immediate payment by 
Sommerville. It wes to relieve himse!f from the pressure of 
anexecution that Jones entered into the covenant. The 


eighteen per cent. speken of in the covenant to be retained 
by Sommerville, onthe amount of the judgment, was doubt- 


less the per cent. which er whether legal or not, are 


n the habit of charging for advancing. But we are relieved 
from all diiliculiy onthis seore, by the decision of this court, 
on this very eovenant, in an action brought on it by Jones vs. 


Sommervill:, for not discharging the judgment against Jones 
recited in the covenant. "The pleadings in the cause present 
edthe precise poiut L em now discussing, and the court dec 
ded that. Som vill ;bound to discharge the judgment 


atTainst Jones in i 

Was Jones by his covenant bound to deliver his crop of cots 
ton instantly? ‘“i’o ascertain whether lic was or not, let uf 
test his covenant by the plainest rnles of common sense. He 


undertakes to deliver his erhol: srop of cotton-—why does he 


not say how inuch cotton he had? Simply because he dd 
not know. And why did he notknow? Becauce it was not 
in the condition in which he was to deliver it, viz. in betes. 
But further, he supposes his crop will amount to one hun- 


dred and tw« nty bates... He delivered but eighty five boles 


and he allezes that that was his entire crop. Now, such a 
discrepancy bene een his supposed and his ectual crop, if he 
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was acting in good faith, and we must presume that he was, 


‘ ‘ ‘ : . vs. 
could only arise from the fact, that a large portion of the crop Sommerville 


was not picked out ; had it been, there was a simple rule by 
which the actual product, in baled cotten could have been as- 
certained. Andifthe court can look to the situation ef the 
country, they will know that generally, at the season of the 
year when this covenant was entered into, from one fourth to 
a third remains in the field. So far then was Jones from 
having it in his power to deliver his crop of cotton immedi- 
ately, that he was unable cven to estimate it. And this fact 
must have been known to Sommerville at the time, as is plain- 
ly inferable from the covenant itself. For it is inconceivable 
why Sommerville, when the precise character of the onerous 
stipulations which he was to perform, were plainly stated in 
the covenant, should not have required the same certainty in 
those for his benefit, but from the fact that the cotton was not 
ina situation to be correctly ascertained, and that conside- 
rable time was necessary to ascertain the result in bales.— 
Would not this have been conclusive reasoning against Som- 
merville, if on the day after the making of the covenant he 
had demanded the cotton of Jones, and on his refusal to deli 

ver it, had brought this suit. 

If this reasoning be correct, the covenants are indepen- 
dent of each other, and an averment of performance is unne- 
cessary. The declaration however docs aver that the ac- 
count which is sued for in this action has not been paid by 
Jones, either by the surplus of the cotton, orby the judgment, 
which in that event Jones agreed should be applied in its dis- 
charge, but that Jones had recovered and collected the judg- 
ment himself. This averment shows that, according to his 
covenant, Sommerville waited for his account, and that the 
contingency had taken place, on the happening of which, the 
account was to be paid. 


HOPKINS, as to the sufficiency of the declaration.—The 
declaration shows that the clear proceeds of the cotton have 
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been recovered and paid by Sommerville, and contains an 
averment that the judgement was recovered by Jones vs. El- 
dridve, and has been collected by Jones, who has not paid 
the account due to Sommerville. It is immaterial to the right 
of Sommerville, torecover upon the covenant to pay the ae- 
count, Whether the covenants to deliver the cotton and pay 
the judgment of Davis rs. Jones, be dependent or indepen. 
dent. But if it were material to show the character of those 
covenancs, the position could be maintained, that they are in 
dependent. When the covenants were made, the judgment 
infuvor of Davis was in existence—it was a debt then due 
from Jones, which Sommerville covenanted to pay. The 
moment after the covenants were made, the sherilf might 
have required payment of the judgment, and then Sonier- 
ville was bound to satisfy it. But the obligation te deliver 
the cotton did not arise immediately after the covenants were 
made. ©The covenant to deliver the cotton does not ascer- 
tainthe number of bales, which it is stated in the covenant, 
upon supposition, will be about one hundred and twenty. It 
is obvious from this covenant that the.parties understood that 
the cotton was not ready for market ; and if Sommerville had 
brought, the day after the date of the covenant, an action for 


its breach, because Jones had not delivered the cotton, the 


suit could not have been sustained. It would have been pre- 
maturely brought, before Jones had time to prepare his cot- 
ton for market ; and the covenant shows that both parties un 
derstood, when the covenant was made, that it was not ready 


for market. But there would have been a breach of Som 


merville’s covenant to pay the judgment in favor of Davis, if 
he had failed, upon application made immediately after the 
making of his covenant, to satisfy it. That such a failure at 
that time would have been a breach of this covenant of Som 
merville, this court determined in an action of Jones against 
him, upon the covenant.—See | Stewart's Rep. 345. 

As Sommerville might have been required to satisfy the 


judgment, betore Jones with due diligence couldghave prepat- 
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; an | ed his cotton for market, the two covenants were independent. — Sones 


El- But if these two covenants were dependent, it would not Sommerville 





vaid | affect the right of Sommerville to recover for the breach of ~ 
ight | the covenant upon which this suit is fourded. 

ac- Jones delivered his cotton, and Sommerville failed to pay 

pay | the judgment in favor of Davis. [If the two covenants were 

ven- | dependent, this failure onthe part of Sommerville, was a 
iose | breach of his covenant, aud for tle breach, Jones’s remeds 

in- F was upon the covenant. He could not have treated the deh- 

ent | very of the cotton as though the covenant had net been made. 

due & He couid not have recovered the value of the cotton of Sem- 

Che § merville as a trespasser, for Sommervilie received the cotton 

ght § upon acontract. Te could not have recovered the proeceds 

ier § Of the cotton in an action against Semmerville for money had 

ver @ and received for the use of Jones, becay the violated con- 

ere @ tract was under seal, and upon it an action of assumpsit can- :, 


‘er- iot be maintained—19 Joss. R. 1G2—L Chstiy's Pl. 9S, 97. 


unt, Jones could not, and did not attempt to abandon the cove- 
P . 7YT % ths 4 ye a} _ H . st 1, rr what € 

lt nant Oi SPoulnerviu e tO SQAlIsi¥ the FUaLTMECHL. Le brought an 

hat action of covenant against Somimeryviile for ins iauure to pay 


had @ the judgment, in which he recovered damages, which were 
for @ equal in amount to the clear proceeds of the cotton he had de- 
the livered. The damages might have been equal tothe amount 
we @ Of the judgment in faver of Davis. ‘The only reason why 
ot: @ that judgment was not the measure of damages, must have 
un & been that Jones did not insist that it should be. Ifthe dam- 
ady § ages had been equal to the amount of that judgment, Jones 
ym- § Would have been liable to Sommerville for the excess of the 
. f judgment over the clear proceeds of the cotton. 

the Sommerville, after this covenant was made, could not have 
_at]} Maintained assumpsit for the account due to him from 
m- | Jones. Upon the covenant he had a remedy of a different 
nst {| kind—by it, he had bound himself to wait for the account un- 
tilthe judgment against Eldridge should be recovered and 
the | collected, ifthe proceeds of the cotton over the amount of the 


a- | Judgment in favor of Davis, should not discharge it. If Som- 
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merville, after the delivery of the cotton, and his failure to aa- 
tisfy the judgment in favor of Davis, had brought assumpsit 
to recover the account, upon what ground could he have 
maintained it? Did the breach .of his covenant to pay the 
judgment in favor of Davis procure his release from his other 
covenant, to wait for Jones’ account with him? Unless his 
first breach of covenant justified him in committing another 
breach of covenant, he could not, after his failure to pay the 
judgment to Davis, have maintained assumpsit for the ae- 
count—he continued bound to wait for the account until it 
should be ascertained that it would be discharged neither 
from the proceeds of the cotton, over the amount of Davis’ 
judgment, nor from the money collected upon the judgment 
which Jones expected to obtain against Eldridge. The obli- 
gation upon Sommerville thus to wait for the account, was 
created by the covenant, he has complied with the obligation 
an lhas waited for the account as long as the covenant re- 
quired Lim todo so. Jones has been benefited by the delay, 
which was the consideration for his covenant to pay the ae 
count out of the proceeds of the cotton, should there be a suf- 
ficient excess of the proceeds over the amount of Davis’ judg- 
ment, or if there should not be such excess, then out of the 
judgment against Eldridge when it should be collected.— 
Jones delivered the cotton, and recovered upon the covenant 
the clear proceeds of the cotton: he has also had the benefit 
of the delay, which was the consideration for his covenant, 
upon which this suit is founded. His condition, therefore, 
when this suit was brought, was precisely the same that it 
would have been had Sommerville paid Davis’ judgment, 
and into that condition he was placed by his action of cove- 
nant against Sommerville. As Jones has had the benefit of 
the delay, he is liable upon his covenant in this action. 
There is nothing in the objection that the declaration con- 
tains no averment that-Sommerville waited for the account 
as long as the covenant required. ‘This is not like an action 
against B, upon his promise to pay the debt of C, if the plain 
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‘iff would indulge the original debtor during a time, which 


149 


Jones 
Vs. 


was agreed upon. Insuch an action there must be an aver- Sommerville 


ment that the plaintiff did give the forbearance to C. In the 


absence of such averment, although it might appear that the 
suit against B, was the first action breught against him upon 
the promise, it could not appear that no suit was brought 
against C during the time, through which, the forbearance 
shoud have becn extended. But in this ease Jones owed the 
account, and to him, by the covenant, delay was to be given. 
This suit was brought because the account had not been paid, 
and the declaration shows, by proper averments, that there 
was no excess of the proceeds of the cotton over the amount 
of Davis’ judgment—that Jones had failed to pay the accoun, 
out of the judgment against Eldridge, although one had been 
recovered and coliceted, and that the account is still unpaid, 
In this case there was no necessity for a formal averment in 
the declaration, that Sommerville had waited for the account 
as the covenant required, because this suit and the result, 
show that the delay was given. Ifthe averment were neces- 


sary, the want of it is cured by the verdict. 


STEWART, in reply. 

The counsel for the defendant in error, made many objec- 
tions to the pleas. They found much there too, which they 
contended did not merit serieus arguinent to show that it was 
no proper defence to their action. They found “men of 
straw” in the pleas. Perhaps so: but [think we may find 
men of chaffin the declaration ; and the former are altogether 
sufficient to stand up against the latter. An immaterial plea 
is asnflicient answer to immaterial allecations in a declara- 
ton. 

fn order to test the sufficiency of the declaration, we must 
leok into the covenant, and see what are the remedies which 
may be had upen it. Itis contended that the covenants are 
independent. tlowever this may be, as to the two first str 


Te 
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pulations, it is not so as to the one on which this suit was 
VS a . : 
Sommervilie brought. ‘The doctrine of dependent and independent cove. 





nants, is very ably discussed in 1 Saunders, 320, marginal— 
note, A. 


[Here Srewanrr read, and commented on the doctrine, as 
laid down in Saunders, at considerable length. ] 


Formerly courts were governed very much in their deci- 
sions on this subject, by technical rules, in regard to the lan- 
guage employed, rather than by the intention of the parties, 
as collected from the whole instrument. But in modern 
times, these technicalities have been in a great measure dis- 
regarded ; and the grond object has been to ascertain the in- 
tention of the parties, from a fair and reasonaale construction 
ofthe instrument. Precise and unvarying rules, it has been 
said, cannot be applied to every case, but every case must 
depend, in a great measure, on its own merits, and the good 
sense of the instrument. 

The opposing counsel say that these articles of agreement 
must be taken as a dependent or independent covenant 
throughout, and-that it will not do to consider it as in part 
independent and in part dependent: and yet both parties to 
the action have treated this covenant as, at least, in part de- 
pendent ; ifthe rule then holds, that it must be altogether ei- 
ther the one or the other, there can be no recovery on that 
part in relation tothe account, without the plaintiff averring 
performance on his part. In the other action we should have 
recovered two thousand dollars, if the amount had not been 
reduced by treating this as a dependent covenant. Can an 
action be maintained, by the defendant in error, on this cove- 
nant, without showing a performance on his part? They 
say so in argument ; but the declaration seems to admit the 
dependent character of the covenant. They do not show 


this indeed, by any proper averment: they do not aver per- 
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was formance, or an offer to perform ; but they aver that Jones Jones 

. vs. 
ove- brought suit onthe covenant, and recovered damages. Senmaeiiiie 
al— But it is not true that a covenant must be dependent or in- ~ 


dependent throughout: it may be dependent in part, and in- 
dependent in part. If A covenants with B, that A shall de- 
- liver a negro to B, by the first of May, and B agrees to build 
A a house by the first of June ; and it is further agreed that 
Ashall purchase the furniture of the house from B, and pay 


eci- him for the same: this covenant is neither wholly dependent 
an- nor independent. As to the agreement to deliver the negro, 
les, the covenant is independent, because the act is to be done at 
— a particular time, and before there is to be any performance 
lis- on the other part; but as to the other part of A’s covenant, it 
in- is dependent. He will not be bound to perform it, if the 
ion house be not built; which must be done before it can be 
en Turnished and the furniture paid for. 
ust But whether these covenants are to be regarded as 
od dependent or independent, I contend that Sommerville 
ean have no remedy upon this covenant. The rules laid 
ont down in regard to dependent and independent covenants : 
nt have been found to work great injustice to the parties, 
irt if not relaxed byregard tu the situation of the parties, 
to and the justice of thecase. It has therefore been held 
e- that, whether the covenants be dependent or independent; 
‘I when there has been part performance, on the one part, to 
at prevent injustice, cross actions will be allowed. But where 
ig there has been vu performance, this will not be permitted. 
e That there bas been no performance on the part of the plain- 
n tiff, is a good defence.—1 Henry Blackstone, 273, note. A‘ 
n cording to this doctrine, Sommerville cannot recovery in ¢ 
a action. The pleas show that the judgment whieh Som 
v ville agreed to pay, he has not paid: and no averment of 
e forbearance has been made by the plaimtiff below. There is 
v then no consideration for this covenant. on which suit i> 


- brought 
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Sommerville has performed nothing. We performed the 


amount of our recovery in the first suit was reduced for that 
reason. But Sommerville having performed nothing, can 
have no remedy on the covenant ; because the undertaking 
on our part, whatever it was, must have been without consi- 
deration, or it must have been a covenant, the consideration 
of which has failed. 

In the first action, I also contend, the defendant had a right 
to give in evidence, as per agreement, any failure of per- 
formance on our part, in reduction of damages. , It is to be 
presumed that this was done. Sommerville cannot, then, 
have the benefit of the same defalcation on our part, in ano- 
ther suit.—6 Binney, 129—6 Durnford & East, 570, marg. 

Where the covenant of the plaintiff goes to the whole of 
the consideration, the covenant is dependent, and the plain- 
tiff cannot recover without proving performance.—1 Henry 
Blackstone. 

I hold the true doctrine to be, that where there has been 
no performance, in part or in whole, by the party complain- 
ing, when he has performed nothing, and when the time is 
past when he should have performed, he cannot maintain an 
action on the covenant. This rule will do justice to all par- 
ties; andif there be nny case contrary to this, I have not 
found it. 

Such is the case here. The account is not impéached : 
we do not wish to destroy the indebtedness of Jones under 
the simple contract ; but the goods weye not delivered under 
this covenant; and the question is, whether Sommerville shall 
have this higher security. For what shall hehave it? Fer for- 
bearance ? It does not appear he forebore. It is not avey- 
ed: and the court cannot take it for granted. Shall he have 
it for paying off the judgment against Davis? In that he: 
entirely failed. He performed no part of the covenant. He 
did bot even pay off the proceeds of the cotton until the mo- 
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ney was recovered from him by suit. There is then, clear- 


. . . . ° vs. 
ly no consideration for this covenant on which he brought suit. gommerville 


The counsel speaks of the hardness of the case as it re- 
spects Sommerville. In what does the hardness of the case 
consist? He got our cotton without making any advance ; 
and we, with some difficulty and expense, got it back’ That’s 
all. But let us look for a moment at the situation of Jones. 
His grand object seems to be an advance of money. He sti- 
pulated for an advance greater than the amount of the cot- 
ton. He lost the control of the cotton, and got no advance. 
When an advance is stipulated for, the use of the money may 
be regarded as the principle object ; and Jones, so far from 
receiving any consideration, on which the agreement on his 
part should rest, actually sustained an injury by disposing of 
his cotton, without receiving the advance for which he had 
stipulated. 

According to the doctrine laid down in8 Johuson’s Reports, 
257, the act of one party may be such asto discharge the 
other party, in a contract, from any obligation to perform his 
part of the agreement, whether the covenants be dependent 
or independent. Here, I contend, that Sommerville’s own 
act exculpated Jones. Sommerville was to pay the two 
thousand dollar judgment. He was to dispose of the cotton, 
and if there should be a deficiency, he was to receive pay for 
that deficiency, and also the amount of the account out of the 
judgment which Jones expected to obtain against the estate 
of P. Cox ; but it never could appear whether there was a 
deficiency or not, unless Sommerville had paid the judgment 
of Davis against Jones. 

[The.concluding part of Mr. Stewart’s argument was not 
heard by the Reporter ; and he has not been able to obtain 
it for publication. } 


By Mr. Justice Hitcucock: 
This is an action of covenant, brought by Alexander Sommer- 
ville against William S. Jones, in the Circuit Court of Frank- 
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lin county ; in which court, Sommerville, at the August term, 


Sommerville 1832, recovered judgment ‘against Jones, for the sum of thirteen 





hundred and fifteen dollars sixty seven cents ; and to reverse 
which judgment, the case has been brought, by writ of error, 
into this court. 

There were six pleas filed by the defendant below, to three of 
which issues were tendered by the jury ; to the other three gene- 
ral demurrers were filed by the plaintiff below, which were sus- 
tained by the court, and which, among many others, are as- 
signed for error in this court, and which bring before it, the suf- 
ficiency of the declaration, and the construction of the instrument 
sued on. 

This instrument as spread upon the record, is in the follow- 
ing words: “ Articles of agreement made and entered into this 
eighth January, one thousand eight hundred and twenty three, 
between Alexander Sommerville of the one part, and William 
S. Jones of the other part, both of the county of Franklin, in the 
state of Alabama, witnesseth—that the said William S. agrees 
to ship his crop of cotton, by the said Alexander, to New Or- 
leans, supposed to be one hundred and twenty bales, at the risk 
of the said William S. The said Alexander agrees and bind; 
him:elf to pay and discharge a judgment, obtained against the 
said William S. administrator of H. Cox, deceased, in favor of 
John Davis, for about two thousand dollars. Out of the pro- 
ceeds of the said cotton, the said Alexander is to retain the amount 
of the said judgment, with the further amount of eighteen per 
cent. on the said judgment, and the overplus of said sale, (if any 
should be) after deducting the freight, &c. to be paid by the said 
Alexander to the said William S. Sut should the cotton not 
sell for the before mentioned sum, then and in that case, the said 
Alexander agrees to wait with the said William S. for the defi- 
cit, until the money is collected from the administrator of P. Cox, 
the claim being now in suit, in which case judgment will be ob- 
tained in favor of said William S. at next April term of the Cir- 
cuit Court of this county. It is further understood, that said 
Alexander is to wait for the amount of the said William S’s ae- 
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count up to the first instant, until it shall be ascertained what 


45 


Jones 





> 


the cotton sells for, and should the sale be sufficient to discharge itonscasttaiitie 


the before mentioned sums, and stil] be an overplus, the balance 
to be applied to the payment of William S’s account, under the 
same regulations as before stated, but should there not be a sufii-, 
cient amount, then to be paid out of the before mentioned claim 


now in suit. In testimony, &c. 


Signed, ALEX. SOMMERVILLE, Seal. 
WM. S. JONES, Seal. 

Test, P. MARTIN.” 

The plaintiff below has brought this action to recover the 
amount of the account referred to in the above recited instru- 
ment, which he alleges to have been fourteen hundred and fifty 
dollars, and he assigns as a breach on the part of the defendant, 
the non-payment of the said account, out of the judgment against 
P. Cox, which he avers to have amounted to twenty seven hun- 
dred and ninety four dollars twelve apd a haif cents, and to have 
been collected by the defendant. He also avers that the defen- 
dant did not ship his whole crop of cotton to New-Orleans by 
the plaintiff, but only eighty five bales, the nett proceeds of which 
he avers to have been thirteen hundred and seventeen dollars 
thirty three cents, which ‘he admits he has received. He does 
not aver how much more than the eighty five bales the defen- 
dant’s crop did amount to, and assign that failure as one of the 
breaches of the defendant’s covenant. He also avers that the de- 
fendant recovered a judgment against him, for a breach of his 
part of the covenant at the April term, 1825, of the Circuit Court 
of Franklin county for fifteen hundred dolicrs, but does not say 
in what that breach consisted ; he does not aver either a per- 
formance or readiness to perform, any one of the covenants on his 
part of the agreement. 

On the part of the plaintiff in error, it is contended that the co- 
venants in this instrument are dependent; that the want of an 
averment by the. plaintiff below, of performance by him of his 
part of the agreements, is fatal to this action; and that no ac- 
tion will lie on the covenant to recover the amount of the account, 
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Jones _ the same never having attached, and not beimg merged in the 
Sommerville covenant. ‘The plaintiff below’ and defendant here, insists that 
“~~ the covenants are mutual and independent, has treated them as 
such in his declaration, and that the amount of his account can 
properly be recovered in this form of action. ‘ 

It is admitted that the question of the construction of the instru- 
ment is fully presented by the state of the pleadings, for the con- 
sideration of the court. : 

To draw the true line between dependent and independent co- 


venants, has often been a subject of much embarrassment in courts 


of justice, not so much, it is said, from any peculiar difficulty in. 


the principle which is contained, which séems clear and indispu- 
table, but in the application of the principle to the particular 
case. The principle as laid down in the elementary books, iss 
‘‘ that when there are several covenants, promises, or agreements, 
* which are independent of each other, one party may bring an 
action against the other fowa breach of his covenants, without 
averring a performance of the covenants on his, the plaintiff’s 
: part, and it is no excuse for the defendant to allege in his plea, a 
breach of the covenants on the part of the plaintiff. But when 
the covenants are dependent, it is necessary for the plaintiff to 
aver and prove a performance of the covenants on his part, to en- 
title him to an action for the breach of the covenants on the part 
ei Saun. 480 Of the defendant.”* ‘There are no precise technical words neces- 
sary to make a stipulation precedent or subsequent ; neither does 
it depend on the circumstance, whether the claim is placed prior 
or posterior in the deed, so that it operates as a proviso or cove- 
nant, for the same words have been construed to operate as either 
one or the other, according to the nature of the transaction. 
The contradiction in the determinations has not arisen from a 
denial, but from a misapplication, of the principle, in the particu- 
bl Chit. 312. Jar instance.” : 

The object which should actuate courts in the construction 
ofthis kind, as indeed, of all other kinds, of contracts, is to con- 
strue them according to ‘the true intention and meaning of the 
parties at the time the contract is made. ‘To discover that in- 
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ing, 313, taken prin@ipally from 1 Saund. 480. 

A brief abstract of these rules may not be out of place in, this 
opinion ; and, 

1. Covenants are independent when a day is appointed for 
payment, by the defendant, of money, or for his doing any other 
act, and such day is to happen before the thing which is the con- 
sideration of the defendant’s contract, was to be performed, be- 
* cause it appears that the defendant relied upon his remedy, and 
did not intend to make the plaintiff’s performance a condition 
precedent. 

2. But covenants are dependent, when the day appointed for 
the performance ofthe defendant’s contract is to happen after 
the time when the consideration of the defendant’s contract is to 
be performed; in such ease the plaintiff must perform his act, be- 
fore he can sustain his action, and such performance must be 
averred. 

3. When the plaintiff’s covenant constitutes only a part of the 
consideration of the defendant’s contract, and the defendant has 
received a partial benefit, and the breach on the part of the de- 
fendant can be compensated in damages, the covenants shall be 
held independent, and an action may lie to recover damages, 
without averring performance by the plaintiff. The defendant 
having received a part of the consideration for his agreement, it 
would be unjust, that he should enjoy that part without paying 
Yor it, because he had not had the whole. In this case, however, 
the plaintiff must aver performance of at least a part of that which 
he covenanted to do, or that the defendant has otherwise had a 
partial benefit. 

4, But whet mutual covenants constitute the whole con- 
sideration on both sides, they are mutual conditions, the one 
precedent to the other, and performance must be averred. 

5. So when two acts are to be done at the same time, on a 


day named or generally, by the opposite parties, neither can 
38 
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have been Collected, and whi¢hate laid down in 1 Chitty’s Plead- gopimerville 
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Jones maintain an action without ‘showing ‘performance, or ofier td 
Sommerville perform, or at least a readiness to perform, though it is not cer- 
ey ” tain which of them was obliged to do the first act. 

And 6th. When there are mutual promises and agreements, 

_ yet if one thing be the consideration of the other, then the plain- 
tiff’s performance must in general be averred. ‘There are, hows 
ever, some cases, says Mr. Chitty, where it has been decided that 
when it appears that the defendant relied rather on the plaintiff’s 
agreement to perform his act, than hi actual performance of it, 
it is not necessary to aver his performance. 

With a view then to construe this contract “according to the 
meaning of the parties and the good sense of the case,’’ let us 
look into its object and terms. 

Jones, it appears, at the time of this contract, was indebted in 
the sum of about two thousand dollars, as executor of one Cox, 
to one Davis, he was also indebted by account to Sommerville, 





to wnat amount does\not appear by the instrument, these sums 
were due, and one of them in judgment, and he was in want of 
ti 48 money to paythem. He has’cotton which must be sent to mar- 
_ ket, and he has a claim in suit against one P. Cox, upon which 
he expects to get judgment in about four months. _ In this situa- 
tion, he applies to Sommerville to advance him the money to pay 
the ,judgment, and to give him time on the amount of his ac- 
count; and to secure him, and also to induce him to make the 
advance, he agrees to ship his eotton to New Orleans, which he 
supposes'will amount to one hundred and twenty bales, through 
Sommerville, to: pay him eighteen per cent. on the amount of the 
advance to be made, and to give him a lien on the suit pending 
against P. Cox, in case the proceeds of the cotton shall prove 
insufficient to reimburse Sommerville in these three sums. 
Sommerville agrees to make the advance, to receive and ship 
“the cotton, to delay the collection of the account, and to look to 
the cotton and the claim against P. Cox, to reimburse. himself, 
for the advance, the eighteen per cent. and the amount of the ac- 
count ; these are all the stipulations on either side to be done or 
forborne ; no day is fixed for either party to perform his part of 
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the agreenient, but eagh isto perform his act “ generally,” and Jones 
: , : vs. 
it may be proper here to remark, that this court, at a former time gommierville 


in a suitn favor of Jones vs. Sommerville, for a breach of his part 
of the covenant, in not paying the amount of the judgment 
against Jones in favor of Davis, held, that by the terms of the 
contract, he was bound to pay it “in presenti.””- The same terms 
being used in the covenant as to the delivery of the cotton by 
Jones, itmust be subject to the same rule of decision, and there- 
fore, he was bound to deliver the cotton “ in presenti.” By 
which I understand, that each act is to be done as soon as may 
be, to accomplish the object of the parties, and as the nature of 


‘ the case will admit. In the case of the money instanter, or when 


demanded, and in the case of the cotton, as soon as, by the cus. 
tom of the country, it should be ready for market. 

These two things being then to be done “‘in presenti’ or 
‘‘ ~enerally,” and the residue of the stipulations on each side 
being necessarily contingent upon the performance of these two, 
it is proper to inquire under which one or more of the rules be- 
fore adverted to, this contract properly falls, 

t will not, I apprehend, be contended that it comes under ei- 
ther the first or second rules, ‘as in the first, the money to he 
paid, or the thing to be performed, is to be at a day, before the 
consideration of the other is to be performed, and in the other, it 
is after the day : here they were both to be performed “tn pre- 
senti,” at the same time. 

Does it fall under the third rule of construction ? Did the plain- 
tiff’s covenant here constitute only a part of the consideration of 
the defendant’s contract ? Has he received a practical benefit 
from its performance? And can he be compensated in damages 
for the failure to perform the balance? All these must be an. 
swered in the affirmative, to bring the case within this rule— 
What part of the contract then has the plaintiff performed? It 
is not contended that he paid the judgment of Davis, or that he 
offered, and was prevented by Jones. Was this the moving con- 
sideration of the contract? or was the delay in the payment of 
the account? and is that delay, which is not alleged as part per- 
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formance, a sufficient benefit to ainthioibetthe plaintiff to recover 


vs. 
Sommerville in this action, and drive the defendant round to his cross action 


to recover damages for the non-pay ment of the judgment to Da- 
vis. One would hardly suppose that the new delay in the pay- 
iment of an open accotint; which at most, could only save Jones 
the cost of @ suit, would have induced him, when he had a judg- 
ment of two thousand dollars hanging over him, to place his cot- 
ton in Sommérville’s hands, and agree to pay eighteen per cent. 
onthe amount of the judgment, then pay the judgment himself, 
‘and expect to look to Sommerville for damages to remunerate 
himself. What rule of damages known to such contracts could 
compensate him? Suppose his property had been sacrificed at 
the sheriffs’ sale, could the courts give him:damages over and 
above the amount received by Sommerville from the sale of the 
cotton? This would be the measure of his damages, because it 
would be the only rule applicable to the contract. He could not 
then be compensated in Mamages. The benefit then to be de- 
rived from the delay would not be sufficient, and the damages 
would be inadequate, neither being sufficient, and both being 
requisite. It cannot, therefore, fall within the-third rule. 

The illustration of this rule, put in Saunders, is, that A, by 
deed, conveyed the equityof redemption of a plantation in the 
West Indies, with a stock of negroes to B, in consideration 
of £500, and an annuity of £160 for life of A, and covenant- 
ed that he had a good title to the plantation, and was lawful- 
ly possessed of the negroes, and B cbvenanted that A,-well 
and truly performing all and every thing therein contained, 
he would pay the annuity. In an action for thé annuity, the 
breach assigned was, that A was not lawfully possessed of the 
negroes. ‘The plea was held ill, because by this defence, the 
want of title in any one negro would bar the action, and it 
would be unreasonable to allow B to keep the plantation and 
still refuse to pay for it, because he might not have a good ti- 
tle to every negro. For this he could be compensated in dam- 
ages. ‘But suppose A had no title to the plantation, and to 


enly a part of the negroes, would B have still been held to his * 
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covenants, though he had lost the benefit of his contract, for 
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Jones 


vs. 


which he could not have been compensated in damages? If go merville 


Sommerville had paid the amount of the judgment, and had 
stied Jones for the non-delivery of the cotton, and Jones had 
pleaded that Sommerville had not waited for his account, 
there might be some analogy between such a case and the 
case of the plantation, as there the benefit, though not' to the 
full extent of the covenants, would have been partial, and 
Jones could be compensated in damages for the breach in 
the event of delay, and Sommerville having, by the payment 
of the money, entitled himself to it, and to the eighteen per 
cent., could not be compensated, except by sustaining the 
contract. But to admit that though he had refused to make 
the advance, which was the principal and moving inducement 
of Jones to make the contract, yet in as much as he had de- 
layed suing on his account, he should still be entitled to the 
benefit of the contract, would be violating the good sense of 
the case, be returning to the technical distinctions which have 
been repudiated in modern decisions, and be encouraging the 
making of covenants, for the express purpose of breaking 
them, Again, to entitle a party to recover under this rule, 
he must allege in his declaration that part of the considera- 
tion which he has performed. But Sommerville has not 
here alleged either payment of the money, an offer to pay, 
or forbearance of the collection of his account ; but has con- 
tented himself with averring the non-payment of his account, 
out of the money collected of P. Cox, when the contingency 
upon which alone he was entitled to payment out of that fund, 
had never attached to the covenant, it having been defeated 
by his own non-performance’ of the very act, (to-wit, the pay- 
ment of the judgment against Cox,) which alone gave him a 
right in the last resort, to look to that fund; for it can hard- 
ly be contended that his averment that Jones had recovered 
a judgment for the proceeds of the cotton, is to be held as one 


of the benefits growing out of the contract. 
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The three remaining rules all embrace cases of dependent 


Pe Di dm contracts, under which -it is considered this contract proper- 


ly comes, and that it refers itself directly to the fifth rule. By 
this rule, when two acts are to be performed on the same 
day or generally, and it is not certain which is to do the first, 
each is bound to perform his act before he can recover fora 
breach of the other. In this contract, two acts are to be per- 
formed, one by each, and both in presenti, and it is not cer- 
tain, that is, it is not expressed in the contract, whichis to do 
the first act, therefore neither can aver a breach on the part 
of the other, without first averring performance of that which 
he was to do himself. Had Sommerville paid the judgment 
of Davis against Cox, he would on the failure of Jones to de- 
liver the cotton, have entitled himself to the benefit_of all the 
stipulations in his own favor, and for this he had only to wait 
a reasonable time. But if the construction contended for by 
the counsel for the defendant in error, be correct, if the par- 
ties here “ looked rather to the agreement than the perform- 
ance of it,” then by waiting the same time, Sommerville 
could have recovered without paying a dollar, his commis- 
sions on the sale of the cotton, his eighteen per cent. on the 
amonnt of the judgment, (unless indeed the statute of usury 
could be interposed,) and the amount of his account, ang pos- 
sibly his‘¢ighteen per cent. upon that, a proposition too mon- 
strous to be entertained by a court sitting for the administra- 
tion of justice. 

That Sommerville contemplated this result when he enter- 
ed into the contract, is hardly possible ; that Jones did not, is 
morally certain ; that he delivered eighty five bales of cotton 
is admitted, and that Sommerville retained the proceeds un- 
til they were recovered at law, is not denied ; that he advane- 
ed any part of the judgment of Davis against Cox, is not con- 
tended, and that because he did not offset his account in the 
action of Jones for the recovery of the proceeds of the cotton, 
can have any bearing upon the construction which this court 
js to give of the contract, will not be contended. 
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‘When time is essential in the performance of a contract, 


and the party has failed to perform, the opposite party may Sommerville 
consider the contract asabandoned. Here. Sommerville had 


failed to pay the money as he had stipulated to do, and Jones 
had a right to consider him as having abandoned the con: 
tract, and if so he had no Tight to an appropriation of the 
judgment against P. Cox, the non-payment of which to sa- 
tisfy the account is assigned as the breach, and Jones having 
sued for the recovery of the proceeds of the cotton thereby 
acquired in that abandonment, and though Sommerville af- 
terwards delayed suing for his account until after the judg- 
ment against P. Cox was realized, he connot be said to have 
done so under the covenant, , it was a voluntary delay which 
he was not bound to make, for which he paid no considera- 
tion under the covenant, and from which he can derive’ no 
benefit at this time: so far from asserting any right under 
this alleged delay, it appears that he received the cotton, 
sold it, and appropriated the proceeds (and which in fact 
amounted to more than his account) to his own use, or ap- 
plied it to the satisfaction of the account, and it is only since 
he failed in that appropriation, by the success of Jones in the 
suit brought by him, has he thought of resorting to this cove- 
nant, and putting up the breaches assigned in this declaration. 

The case of Weaver's adm’r vs. Childress, decided in this 
Court at the January term, 1831, has been cited by the coun- 
sel for the defendant in error, as sustaining their view of this 
case. in that case Childress made a covenant, in July, 1819, 
by which he sold a tract of land in Tennessee to the plain- 
tiff’s intestate for eight hundred and fifty dollars, one half to 
be paid the first of January, 1820, and the balance a year 
thereafter, when he was to make a good title in fee simple ; 
and he covenanted to put the plaintiff’s intestate into pos- 
session on or before January, 1820. In 1826 suit was 
brought for the purchase money, and an averment was made 
that the defendant was put into possesssion of the premises 
according to the terms of the covenant, and he also averred 








7. Sommerville 
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‘a readiness to convey the lands according to the covenant. 
The defendant pleaded— 

1. That the plaintiff below was not ready on the first of 
January, 1820, to make the conveyance; and 2, That on 
the day aforesaid, the plaintiff had not a good title to the lands 
in question; nor had he such right at the date of the con- 
tract or the commencement of the suit. On demurrer to 
these pleas, it was held by this court, that the contract came 
under the first and third rules of construction, laid down 
above. Itis said by the court, ‘ that the terms of the cove- 
nant that the intestate should pay Childress one half of the 
purchase money twelve months before the title to the bond 
was to have been conveyed, and at the same time the former 
should receive possession of the land, is considered a full in- 
dication of the intention of the parties that their respective 
covenants should be mutual and independent, and that each 
relied on his legal remedy in case of failure. If they did not, 
why was the vendor to receive half the consideration money, 
long before the title was due? Why was it agreed that the 
vendee should have possession before the title? And why 
did he accept it, and continue to retain it? The presumption 
is, that the possession for several years was of considerable 
value, and that the vendee has had the benefit thereof. But if 
the vendor was entitled at any time to his action, for part of 
the purchase money, that circumstance would appear deci- 
sive of the principle that the covenants are independent.” — 
With that decision the court is still entirely satisfied, and 
they cannot perceive the analogy between it and the present 
case. 

It was suggested in argument by the counsel for the defen- 
dant in error, that in this and all the previous. suits in law 
and chancery, which have grown out of this contract (and it 
seems to have been a fruitful source of litigation,) the judges, 
counsel, and parties, had invariably regarded these covenants 
as independent. .Whatever may have been the case in this 
respect heretofore, the point is now distinctly presented to 
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the court, and must receive its decision. The object of its Jones 
creation is to adjudicate upon cases which have undergone Son ieotvilios 
previous investigation, and with a view to the correction of pia). 
errors. 5 

The court has, however, looked into the record with a view 

to discover in what way this point may have been disposed 

of before. It does not appear what were the views taken by 


































ville for an injunction against the judgment of Jones, no rea- 
sons appear to have been given, and therefore, no inferences 
can be drawn ; neither does it appear upon what reasoning 
the bill of review was granted. The Judge, however, who 
gave the final decree in the bill of review, does express his 
opinion : we have, however, looked in vain for.his reasoning 
on that point : he says, “It is clear that equity had no jurisdic- 
tion of the case made out in the complainant’s bill. The co- 
venants contained in the agreement betwecn the parties were 
independent, and the complainant, for a breach of the cove- 
nants in his favor, had an adequate remedy at law.” Had 
the Judge expressed the views which brought him to that 
conclusion, they would have received the respectful conside- 
ration of this court. 

In looking however, into the suit by Jones v. Sommerville, 
we find that the declaration, after setting out the contract ex- 
pressly, avers that, ‘in pursuance of said covenant, he had 
delivered his crop of cotton amounting to eighty seven bales, 
weighing twenty nine thousand nine hundred and ten pounds 
of cotton, charges the defendant with the breach in not pay- 
ing the judgment in favor of Davis, and the measure of dama- . 
ges appears to have been the nett proceeds of the cotton.— 
This declaration is in strict accordance with those required in 
actions upon dependent covenants, and it is difficult to con- 
ceive how he could have sustained his action without those 
averments. Had it been otherwise, however, and were that 
ease now before this court for argument and decision, with- 
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*1 Stew. 345. ror, acta the present plaintiff,” “‘was bound to pay in 
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out those averments, as this is, it would have presented the 


da Sommervilie singular aspeet of two parties having gravely entered into-co- 


~~~ yenants involving large amounts, requiring simultaneous and 
jmmediate performance on each part, each of whom had viola- 
ted the covenants, each prosecuting the other for such vjolation, 
and in order that each should recover, it would be necessary 
for both: to admit, that it was neither intended or expected, 


that either would perform what he had voluntarily stipulated 


to do; in such eases there would be little left for the court to 
do but to say that both had abandoned the contract as soon 
as made, and that neither was entitled to any action against 
the other. 

In every aspect in which a majority of the court has been 
. able to view this case, they have been led to the conclusion 


that the covenants are dependent ; that for the want of the — 
necessary averments of performance by the plaintiff below, of | 


any of his covenants, there is no legal cause of action set 
forth in the declaration, and therefore, that the judgment be- 
low must be reversed. 

As this view disposes of the whole case, the eourt has not 
investigated any of the other points made in argument. 


By Mr. Justice THORNTON : 

It is my misfortune to have arrived at a different conclu- 
sion in this case, from that just announced, in the opinion 
delivered by a majority of the court. As a dissenting opinion 
does not contain the law of the country, the Judge entertain- 
ing it, need not, except on his own ‘account, be very solicitous 
as to whether it contain the law of the case or not. Iam in- 
duced only by my deference to the acknowledged legal abili- 
ties of my brethren, to give a brief summary of my view of 
the character of this covenant ; and of the sufficiency of the 
declaration, which asserts a cause of action upon it. Som- 
merville, as I apprehend, was bound immediately ; or as this 
court expressed it, in the case of the present defendant in er- 
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presenti,” by the terms of the covenant, the amount of the —- 

judgment in favor of Davis, against Jones as the administra- Rcueneetiti 
tor of Cox. This was, perhaps, the most urgent inducement 
to the contract between the parties. It admitted of .no post- 
penement ; in the nature of the thing no delay was requisite, 
it being for the absolute payment of a sum of money, ascer- 
tained by the records of the country. The performance of 
this stipulation, I am satisfied was not to be delayed until the 
shipment, or delivery for shipment, of Jones’ crop of cotton. 
Jones then, could have sued Sommerville for any unreasona- 
ble delay in making this payment, without averring asa con- 
dition precedent, the performance of aay thing on his part. 
But this -is the acknowledged test of the character of the co- 
yenant, as to its being dependent or independent. And if 
Jones could sue Sommerville without making such averment, 
it- would follow of course, that they were mutually indepen- 
dent, and that Sommerville could sue also for a breach on the 
part of Jones, without averring performance ; for he is in 


maxim, qui actionem habet rem recuperandum, ipsam rem habere 
videtur. This view of the case can only be resisted, by 
maintaining, that from the terms of the covenant, Jones’ ob- 
ligation to ship his cotton by Sommerville, was also an obli- 
gation to do so in presenti; and that a priority of perform- 
ance in point of time, was not settled, as attaching to either 
party. But it seems to me clearly, that Jones’ stipulation in 
regard to the cotton, was of a future nature; and that he ought 
not to be compelled to aver either performance, or a readi- 
ness to perform, in an action against Sommerville, for failing 
to pay the judgment of Davis. So far from Jones being held 
by his covenant, to imm.diate performance, or readiness to 
perform at its date, the cotton was recognised possibly as not 
yet picked out; certainly as not yet in a condition to be 
shipped; as it was clearly not then baled; for the parties 
suppose that there will be one hundred and twenty bales, 
when afterwards only eighty constituted the crop. Jones 
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ene may have been delayed in getting ready to deliver his crop 


, ~~~" ship ‘it, for some time to:come : but surely the judgment in 
) the meantime, should have been paid off, I will suppose 
then, that by instant process, Jones had recovered the amount 
of this judgment from Sommerville, he having delayed to pay 
i. * it until it was levie. of Jones; and that this recovery was 
had before the shipment of the cotton, which might have been 
delayed by many circumstances. And suppose further, that 


shipment. Could not Sommerville, Task, sue Jones under 
this supposed state of case, and recover the value of his crop 
of cotton, except its excess over and above, what he might 
then owe Sommerville on every ground of demand? ThisI 
presume, will be admitted on all hands. Now, I hold that 
¢ _ there is no difference in principle, whether Sommerville had 
paid this judgment. by suit, or voluntarily, or whether he had 
paid it at all, or not, as he was clearly liable to pay it; and 
this liability determines the nature of the covenant, not its 
discharge, in accordance with the maxim above quoted. In 
this supposed state of affairs, if the cotton were enough in 
value to pay all Sommerville’s demands, there would be an 
end of all actions on this covenant. It would be functus off- 
, , cio. But if the cotton crop had appeared, from the testimony 
BaP in the last supposed suit, to have been worth only a part of 
those demands, ti.en after those suits, which were only to ef- 





fectuate, what without them, ought to have been done on 
both sides, the covenant would still'be in force ; binding Som- 
merville to wait for the balance due him, and binding Jones 
to appropriate towards its extinguishment the proceeds df 
the judgment against Eldridge. If Sommerville attempted 
Bs. to sue for his account, or for any balance due him before the 
determination of the suit, and recovery against Eldridye, 
Jones could plead the subsisting covenant in bar, and defeat 
such suit; thus reaping the full benefit of the stipulation for 


¢ 


_ 


Sommerville of cotton ; and Sommerville may not have been ready to — 





Jones had, after all this done, upon demand by Sommerville . 
for his eotton, failed‘and refused to deliver it upto him for _ 
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delay. Surely then, Sommerville, after the recovery from Jones 
Eldridge, and the ascertuinment of the fact, that there was a ¢ oa ean ils 
portion of that judgment properly applicable to the ‘payment ~~ ~~ 
of his account, and which Jones refused so to apply, could sue ’ 
him on the covenant for that specific breach, and recover the 
amount so applicable. . 

This is my view of the rights of the respective parties to 
this covenant. As to the particular action now brought upon 
it, whether the covenant be considered dependent or 











independent, I am unable to perceive any good objec- 
tion against it, so far as the declaration alone is considered, 
however, the right of recovery mght be affected by facts dis- 
closed in the subsequent pleadings. The averments in the 
declaration, are of the amount of the proceeds of the cotton 
crop of Jones ; the amount of the judgment of Davis, which 
Sommerville was to have satisfied ; the amount of money re- 
covered by Jones in the suit against Eldridge, andthe amount 
of the account due from Jones to Sommerville on the first of 
January, 1823. It also avers, though not at all material to 
the right of action, in my view of the covenant, that Jones 
had already sued him on the covenant, and recovered dama- 
ges for his failure to satisfy the judgment of Davis. The 
breach alleged in the declaration, is the failure by Jones, to 
apply the proceeds of the money collectéd of Eldridge, to the 
satisfaction of his account, which is alleged to be still due and 
unpaid. By apt averments it is made to appear, that the ex- 
cess of money recovered of Eldridge, over and above the dis- 
charge of the prior claims to which it was subjected by the co- 
venant, is amply sufficient to have satisfied the account. The 
pleader very properly treated the covenant in this regard, as 
a collateral security for the account mentioned init. It was 
in truth no more than a promise to apply to the discharge of sid 
a separate and acknowledged debt, a certain contingent 
fund ; and the criterion of damages for the breach would be, 
whatever there was left of this fund, not greater than the ac- 
count, after the satisfaction of the previous lien upon it. It 
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ake th 

Jones - was no extinguishment of the account, or of the action upor 
$6 = ile it, although it superseded such action; for it might so happen, 
See shat ho breach of the covenant might take place, and yet the 
acbount be not paid. But if there be no extinguishment of 
the account, still an action lies for damages on the covenant, 
which is in the nature of a collateral to it. There may be 
two suits, but only one satisfaction. Such a construction of 
, . this covenant as will maintain the action brought upon it by 
Sommerville, is necessary to afford all the benefits for which 
the parties stipulated. Upon any other construction, Som- 
merville by the first breach of his contract, in not paying Da- 
vis’s judgment, exonerated himself from all further obliga- 
tion under the covenant : or else it must be maintained that 
Sommerville was still bound to wait for his account, though 
* Jones was not bound to do what was the consideration of the 


delay ; which would destroy all mutuality, and inflict a penal- . 


: ty upon Sommerville for his first breach ; although he has an- 
se swered for it, in damages already, recovered. 

As to the supposed defect in the declaration, in not aver- 
ing that Sommerville had waited for his account, according 
to the covenant; if it were necessary to aver this, which 
I do not admit, it being a matter. strictly for defence, yet I 
deem it as necessarily implied in the allegation, that the ac- 
count is still due-; as livery of seizen.is implied by the alle- 
gation of a feofiment. 
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Joun WILLIAMS vs. WILLIAM PERKINS. 
Error from Bibb Circuit Court. 


—>—- 


The statute which designates the actions in which, if the plaintiff should , 
notrecover more damages than five dollars, he cannot recover more 
costs than damages, is notto be construed as embracing the action of 
trespass, guare clausum fregit, among those actions. 

The actions, subject to this limitation as to costs, are slander and trespass 
Sor assault and battery. 


This was an action of trespass quare clausum fregit, brought 
by Williams against Perkins, for entering upon his grounds 
and taking his rails. The plaintiff obtained a verdict; but 
the damages recovered did not exceed five dollars. The 
court below refused to give judgment against the defendant 
for full costs, and gave a judgment against him for costs to 
the amount of the damages recovered, and no more. For 
this alleged error in the court below, the plaintiff in error, 
Williams, who was also plaintiff below, has brought the case 
before this court for revision. 


FREEMAN, for Plaintiff in error. 

In this case, the court below determined that, from the 
smallness of the damages, we were not entitled to full costs. 
This is not one of that class of cases in which the statute l- 
mits the costs to the amount of damages. The cases men- ® 
tioned in the statute, to which this limitation applies, are, 
Slander or Trespass, Assault and Battery.—Aizhkin’s Digest, 
361. The action of trespass guare clausum fregit, is not in- 
tended to be embraced by the statute. This, I hold te be 
clear from the grammatical construction of the language em- 
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It is true, that in the statute, as printed, there is 4 
ma ie the —. . ; but this should not lead us 
>to suppose that t here intended to designate an 
“action distinct from assault and, battery : the position of the 
conjunction or will not admit of such a construction. The 
rule is, that where several things are named, the conjunction 
or or and comes next to the last one mentioned. It has been 
decided by this court, that trespass, to try titles, is not embrac- 
ed by the statute; and there is no reason, that can be drawn 
from the language of the law, why trespass quare clausum 
fregit should be embraced rather than trespass, to try titles. 
Assault and battery is not used as the name of an action in 
general: the true name of the action is trespass assault 
and battery. 


PICKENS, contra: 

The meaning of the law may perhaps be best understood, 
by attending to what must have been its object. The object 
doubtless, was to prevent frivolous and vexatious law suits, 
This applies with as much force, to actions for trespass on land 
as to those for trespass on the person. Being guided by the 

. object of the law, it is not difficult to construe it. We are not 
. driven to the necessity of relying on the position of a comma 
or ofa conjunction.’ A man may lay himself liable to a legal 
action ifhe but jumps over a fence, and cuts a walking cane. 
But if men will bring suit for such frivolous causes, and if 
they recover but a few cents in damages, they ought not to 
be permitted to recover full costs. This would be giving too 
much encouragement to these frivolous actions. The con- 
struction which is conformable tothe object of the law, is al- 
@ so that which I regard as the grammatical construction of 
the language. ‘Trespass, as well as assault and battery, is 
embraced by its terms. 


By Mr. Chief Justice SAFFOLD : 
Williams brought, in the Circuit Court, an uction of tres- 
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pass quare aes fregit against the defendant. The inju- Willem 
ry complained of was, that Perkins had unlawfully entered p, 

> an upon the plaintiffs tend, and taken and carried away — 
the rails, &c. 





he A trial was had, in which the plaintiff recovered, by ver- he | 
tion dict, damages to an amount not exceeding five dollars.— Z 
een Whereupon, the court rendered judgment in favor of the ee ) 
race plaintiff for the amount of damages so recovered, and only the 
wn same amount of costs, and against the plaintiff for the re- ) 
cum | sidue. | 
les. ' The error assigned is, that the plaintiff should have been ) 
in allowed full costs against the defendant. 

ult The law by which the court is supposed to have been go- 


verned, is, the statute of 1822,* which provides, that “ In all Aik. D. 261 
Section 21. 

suits brought to recover damages for slander or trespass, as- 

sault and battery, the. plaintiff shall not recover more costs 


od, than damages, ifthe damages do not exceed five dollars, un- 
ect less the Judge, before whom the suit was tried, shall certify 
its, that more damages ought to have been awarded by the jury.” 
ind It is not contended that such certificate was given, but that 
the the statute does not apply to a case of this nature. This is 
not the only question for consideration. 
na The language of the statute is rather equivocal. It uses 
ral the generic term trespass, preceding and following it, with de- 
ne. signated actions, both of which, as well as many others, are 
if embraced in its comprehensive sense. If this term was in- 
to tended by the legislature to be understood in its greatest lat- 
00 itude, it was entirely unnecessary to have’expressed either 
n- the actions of slander or assault and battery, for both these and ‘ 
al- a large proportion of all the actions known to the law would, 
of | have been included by the former alone. In order to explore 
is the intention of the legislature in the language employed, it 


may be useful to consider the effect of a latitudinous construct- 
ion of the term trespass: It could be made to embrace all ac- 
tions for injuries viet armis—all actions upon the case arising 
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great variety. _It is true the action of ‘ trespass” merely, in 

‘its technical acceptation, is not so applicable to wrongs or 

injuries, unaccompanied with force, as the action of “ tres- 

pass on the case,” yet the same term is embraced in the title 

of each, and in common acceptation, is often applied to ei- 

ther. From the express designation of the action of s/ander, 

_ and also of assault and battery, when the former could have 

| been fully embraced by inserting the action of trespass on the 

case, and the latter by the action of trespass alone, or trespass vi 

' et armis, the legislature must have intended to limit or qualify 

the term trespass. It is also irrational to suppose that even all 

actions of trespass vi et armis could have been intended. We 

re ¢ have heretofore held that the action of: trespass fo try tiles, 

was not embraced. For many other injuries committed with 

force and arms, the reason ofthe statute is equally inapplica- 

ble. We therefore think that the only safe and legal con- 

struction that can be placed on the terms ¢respass, assault and 

battery, as used in the statute, is, that the latter terms were 

intended to restrict and limit the former, and that the action 

of trespass for assault and battery alone,is provided for by them. 

02 Stew.469. In the report of the case of Reed vs. Gordun,” the words 

of the statute are inaccurately quoted; (as was suggested in 

argiment,) the manuscript opinion of the court recites the 

statute as I have done, omitting the disjunctive conjunction 

or between the words trespass and assanit and battery ; such 

also is the true expression of the statute. 

We therefore reverse the judgment below, and render 

judgment in favor of the plaiptiff for his full costs. 
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ex delicto or ex contracts, of each of which classes there is a 
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or HAWKINS vs. THE STATE. 

es- : 
tle On a point reserved by the Limestone Circuit Court. 
ei- | 
er, <i | 
ve . 
the Aman who is indicted for horse stealing, cannot legally plead, in de- 
ef fence of the charge, that the crime was committed, if at all, prior toa 
conviction against him, for negro-stealing, for which he had received a | | 
ify pardon. 
all Neither a conviction nor pardon fora particular offence can, in this state, ) 
Ve operate as a discharge of any other distinct offence. 
8; 

th | This was a question reserved by the court below, for the 

a- determination of this court, arising on the trial of Hawkins 

n- for horse-stealing. ‘The prisoner pleaded, that subsequent 

id to the commission of the offence with which he was charged, 

re if committed at all, he had been convicted for negro-stealing, : | 
n anithat he had been pardoned by the Governor, for this last ri 

Ne mentioned offence. To this plea there was a demurrer; 

Is which was sustained by the court. Upon the plea of not guil- 

n ty the prisoner wax then tried and convicted. ‘The question 

es reserved for the determination of this court is whether or not 

n the court erred in the decision given on the demurrer. 

h 


Martin, for the State. ? 
r The conviction and pardon of one felony does not merge 
all other felonies. ‘The person pardoned is still liable to be 
tried and convicted, and punished, for any felony which has 
not been pardoned. The law in England was once different. 
The old doctrine of the conviction and pardon of one felony, 
merging all others previously committed, was founded on the 
ground of corruption of blood. The party having forfeited 
all his goods and chattels, by the first conviction, was liable 
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2 Ents to the same punishment but once. ‘The doctrine of corrup- 
~ The yi tion of blood has no existence with us, and the reason having 
._. 7" ceased, the law must cease with it. See Blackstone's Com- 


mentaries 336, 337, 375. See also Aikin’s Digest 201. 

The party here was first convicted for negro-stealing, and 
pardoned by the Governor ; he was afterwards convicted for 
horse-stealing. From this conviction the Governor’s pardon 
fora former offence cannot save him, 


By Mr. Chief Justice Sarro.p : 


Hawkins, the prisoner, was, at a recent term of the circuit 


court of Limestone county, convicted of the crime of horse steal- 
He pleaded in bar of this indictment, that at a previous 


term of the said court, he had been convicted of the crime of 
, negro-stealing ; that for this last mentioned offence, he had 


been pardoned by the Governor of the State ; and that the 
offence for which he, the prisoner, then stood indicted, was 
committed, if at all, prior to the said former conviction. To 
this plea, the solicitor demurred—the court sustained the de- 


“ murrer, after which, on an issue to the country, the prisoner 


was found guilty, and the judgment of the court was pronounc- 
ed against him. | 

But the court reserved, as novel and difficult, the question, 
whether or not, there was error in sastaining the demurrer. 

It is contended for the prisoner, that the offence for which 
he was last convicted, merged in the prior felony, and that the 
pardon for one operated as a discharge from both. 

If there be any thing in the common law, to countenance 
this defence, it must rest upon the principle of attainder and 
corruption of blood, and the consequent forfeitures, resulting 
from convictions under that law. These principles require 
no discussion on the present occasion, as they can have no 
application with us ; the constitution having provided against 
any attainder of treason or folony ; and declared that “ no at- 
tainder shall work corryption of blood nor forfeiture of estate. 
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A similar question occurred in South Carolina, as early as 
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Hawkins 


ving ; 1795,—The State vs. McCarty.» There the prisoner hav- The State. 
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ed of a different offence subsequently committed, and had 
received a pardon for the same, which it was cuntended oper- 
ated asa pardon for that also. After full argument on the 
question and deliberate consideration by that court, the 
judges were unanimous in the opinion, that the special par- 
don for the offence for which the previous conviction had 
taken place, did not operate as a bar to the prosecution, for 
the one then charged, or any other not particularly mentioned 
in the pardon. 

On principle and authority, we feel quite clear, that neither 
a conviction nor pardon, for a particular offence, can in this 
state, operate as a bar or discharge of any other distinct of- 
fence. The judgment of the court must be affirmed, 








jng been convicted of horse-stealing, a motion was made in #Bay’sR,334 
. Jarrest of judgment, on the ground that he had been convict- 
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A. & A. W. Byers vs. H. H. Freeman et al. 


Error from St. Clair Circuit Court. 


iP 


Where the record does not show the evidence upon which the Circuit 
Court decided a case brought before it from a justice of the peace, the 
court will presume that the evidence was such as to justify the jndg- 
ment given. . 


This was a case brought before the Circuit Court, by cer- 
tiorari from the office uf a justice of the peace. ‘The Cir- 
cuit Court gave a judgment superseding the judgment gi- 
ven by the justice of the peace, and awarded cost against the 
plaintiff in the action before the justice. 


Peck, for the Plaintiff in error. 

The court erred in superseding finally the judgment of the 
justice of the peace. The case should have been tried de 
nove. The Circuit Court had no right to act as a mere re- 
vising tribunal. There was error also in awarding costs 
against the plaintiff. This judgment of supercedeas is a novel 
kind of judgment not known to the law. Our statute does 
not authorise it; and the common law allows of no such 
judgment in a common law court. If such judgment were al- 
lowable, I still contend that the giving costs upon it would be 


error. 


By Mr. Justice THORNTON : 
This is a writ of error from the judgment of the Circuit 
Court, in a case brought before it by certiorari from a jus- 
tice of the peace, ‘The amount in controversy being under 
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twenty dollars, it was of course triable de novo by the court, Byers 
upon its merits, without issue, according to the equity ahd i catak. 
justice of the case. 

The record does not show the evidence upon which the 
judgment was rendered ; and we will presume that it autho- 
rised the result ; which was a judgment against the plaintiff 
in error carrying costs. ‘The form of this judgment, though 
not technical, is in fact and substance, a judgment against 
the plaintiff in error as to the matter in controversy. 


» Let the judgment be affirmed. 
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INDEX TO THIS VOLUME. 


ACTION. (See Judgment.) 


A recovery in one form of action, will bar a suit in another form brought 
on the same cause. : White v. Martin. 

Where A. brought trover against B. and in that action recovered the va- 
lue of a woman slave—held. that a subsequeut action brought to reco- 
ver her issue, born pending the first action, and not included in it, 
would not lie. 


AGENCY. 

An agency, such as is created by the relation of client and attorney, does 
not authorise the attorney to sue in his own name, even on a note 
payable to a particular person, or bearer. Bryant vy. Owen. 

Not even with the consent of the principal. 1b. 


The protest of a notary public, stating that notice was given “to the 
agent” of a party of the protest of his paper, is not evidence of such 
agency, so as to make the notice sufficient. —O' Connell v. Walker. 

Such agency must be proved aliunde before the protest can be produced 
as evidence of notice. 1b 


ANSWER IN CHANCERY. (See Equity.) 

The answer of a defendant in chancery, formally denying that which he 
is not alleged to know, and which, from his situation, he could not 
know with any certainty, is not'so conclusive as to require more than 
one witness, on the part of the complainant, to establish what is thus 
denied. Garrow v. Carpenter & Hanrick. 


APPEAL. 
An allusion in a bond, of record in the case, made by way of recital, refer- 
ring to the case as an appeal (the bond bearing date subsequent to the 
term at which judgment was rendered) is insufficient to show to this 


court that an appeal was applied for or granted. 
Koin v. McIlvaine & Collier. 


APPEARANCE. 
In a proceeding under the statute, to subject real estate to sale, bya 
creditor, appearance and plea by a guardian appointed to defend for 
minors interested in the lands, will cure the omission of service of a 
Scire facias. ‘ Whitaker vy. Patton. 
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fee, and joining in error, it is too late for a par- 
BE that an administrator or executor has been 

a writ of error. 2 

, ‘ih a ' _ Adw’rs Booker v. Hunt & Condry. 
- An appearance by defendant’s counsel on the docket, is not such a waiver 

of a writ of error, as to cure the want of it. 


* : Koin v. McIlvaine & Collier. 
‘ “9 Wan a cit 
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has been issued, but not served upon the defendant in er- 
‘ad aud. is the proper process to coerce an appearance. 
Lecat v. Saile. 
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(See Bill of Exchange.) 


f.. (See Agency.) : 

atrorfiey, in whose hands a promissory note has been placed for col- 
Heetion. cannot pay it off to the maker thereof, in discharge of his own 
2 debt; and such payment, if made, will not exonerate the maker, at 
, the suit of the holder. Cost v. Genette & Smith. 


An attorney, who has obliterated an indorsement on the bond belonging 
to his client, on which bond suit is pending, and who states upon oath 
that he has no knowledge of the contents of the indorsement but that 
which he had received as attorney in the cause, is not bound to testify 
as to the’contents of that indorsement. * © Crawford v. McKissack. 


BANK NOTES. (See Larceny.) 


BAR. (See Action.) 
A man who is indicted for horse stealing, cannot legally plead, in de- 
fenc® of the charge, that the crime was committed, if at all, prior to a 
conviction against him, for negro stealing, for which he had received a 
pardon. Hawkins v. The State. 
Neither a conviction nor pardon for a-particular offence can, in this state, 
operate as a discharge of any other distinct offence. Ib. 


BILLS OF CREDIT. (See Larceny.) 


BILL OF EXCHANGE. 
a Where a man in whose favor a bill of exchange is drawn, which has been 
accepted, assigns all his effects to a trustee for the use of his creditors, 
and subsequently assigns all his effects to another person to secure him 
4 against certain liabilities, and brings suit in his own name for the use of 
the last person te whom his effects were assigned (the bill being indors- 
ed in blank,) the acceptor cannot successfully defend himself against 
A, such suit, on the ground of the assignment of the plaintiff’s effects to 
the trustee : nor will the case be varied, whether the assignment so 


% 


made was fraudulent or valid. Neither will the defence be aided by . 


Ss the fact, that the bill ef exchange was not in the possession of the plain- - 
Boy. tiff, but of another person, and was brought into court by means of a 
subpena duces tecum. Ellis’s admr. y. Taylor's admr. 
eR ' 
ire 
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CARRIER. : ee 
In a deelaration against a common carrier for néghgegee, 
to aver that defendant aceepted, or undertook to © 






CHOSE IN ACTION, (See Larceny.) 


CLAIMANT OF PROPERTY. 

As ageneral principle, the claimant of property levied upon under an exe- 
cution, cannot be permitted to interpose the title of a third person to 
feat the execution, when his own title has failed ——M@Grew v. Hart. 

But where a claimant possesses an undivided interest in the property le- 
vied upon ; as where such property belongs jointly to the claimant and an 
infant, or to some third person not a party to the suit ; this case woul 
form an exception to the general rule, andgauthorise the interposition 0 


the circumstance ot the title, to show that the defendant in execution | 


had none. 
COMPETENCY. (See Vendor.) ‘ 
CONSIDERATION. (See Set Off. 


CONSTABLE. 
A levy and sale under an execution by one constable for another, which 
levy and sale are recognised and returned by the latter-,pot void on 
the ground of false return. Pruitt & Martin v. Lowry. 


CONTRACT. - 

Where A. in consideration of work andlabor to be performed by B, co- 
venants to convey land to B, and B. ascertaining A. has no title, 
abandons the contract before its completion, he cannet in the com- 
mon count on quant. val. recover for the work actually performed. 

Reeves v. Wallace. 


COSTS. 

The statute which designates the actions in which, if the plaintiff should 
notrecover more damages than five dollars, he cannot recover more 
costs than damages, is not to be construed as embracing the action of 
trespass, quare clausum fregit, among those actions. 

Williams v. Perkins. 

The actions, subject to this limitation as to costs, are slander and trespass 
for assault and battery. 


COVENANT, DEPENDENT AND INDEPENDENT. 
Where plaintiff and defendant had covenanted tezether that defendant 
should ship his cotton crop to market by plaintiff; that plaintiff should 

pay off a judgment, in the name of A, against defendant; that plain- 

tiff should retain the amount of that judgment, and 18 per cent. there- 

on, eut of the proeeeds of the cotton, if sufficient. and if not that he 

should receive it out of a jadgmentdefendant wasto recover against B; 

that plaintiff should wait for his account against defendant, till the pro- 

ceeds of the cotton were known, out of which he should reéeive it, if 
sufficient, and if not. out of the judgment to be recovered against B; 

and suit being brought on this covenant for the amount of the account, 
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“COVENANT, DEPENDENT AND INDEPENDENT. 

it is averred by the plaintiff that defendant had recovered a judgment 
against him for a breach of the covenant on his part (what breach not 
stated )— this recovery amounted to more than the proceeds of that 
portion of the cotton which was shipped ; and that the defendant has 
not paid the account out of the judgment which, it is averred, he reco- 
vered against B: This declaration is held to be bad. for want of an 
~averment of performance, or offer to perform, the plaintiff's part of the 
covenant; the right to recover the account, out of a particular fund, 

under the covenant, being dependent on such performance. 
' Junes v. Sommerville. 


‘DAMAGES, CRITERION OF 
Upon a coutract not to use certain cotton presses for compressing cot- 
ton, where the consideration money was paid, and the contract after- 
.» + wards violated, the damages are to be estimated by the amount of inju- 
ry sustained : the consideration money is not the criterion. 
, Terry v Eslava. 
DAMAGES, EXCESS OF 
A judgment cannot be reversed for excessive damages where it corres- 
pounds with the verdict, and there is nothing in the record conclusively 
showing that the verdict is unjust or illegal. Moore v. Coolidge. 


DEBT ON BOND. (See Injunction Bond.) 


DECLARATION. 
In a declaration against a common carrier for negligénce, it is essential 
to aver that the defendant accepted, or undertook to carry the goods. 
Sommerville. v. Merrill. 


DEED. 

Where A. being arrested under legal process, on a charge of felony, and 
to procure his discharge, executes a deed to B., and the arrest is not 
evidently feigned and malicious, such deed cannot be avoided on the 
ground of duress of imprisonment. Ex’rs Hatter v. Greenlee. 

The registration of a deed in another state, unless it appear that such re- 

gistration was authorised by the laws of that state, — notice to no 
one. ‘atum v. Young. 


DEMURRER. 
On demurrer to a plea, the court will look first to the declaration, and 
give judgment on its sufficiency, before noticing the defects of the plea. 
Sommerville y. Merrill. 


DUE DILIGENCE. (See Promissory Note.) 


DISMISSAL, CAUSE OF 
When three terms have intervened, without any showing to the court of 
the existence of any writ of error, or appeal, and without the prosecu- 
tion of a certiorari, to obtain the writ of error, it is cause of dismissal. 
Koin v. McIlvaine et al. 
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DISMISSAL, CAUSE OF 
A motion to dismiss, for want of service of a citation, when made at the 
third term from the filing of the record, (no set. fa. having issued,) will 
be sustained, unless the plaintiff make the requisite showing of surprise. 
Lecat v. Salle. 
A motion to dismiss for want of service of process, is not such an appear- 
ance to the action, as to supersede the necessity of service of process—Jb. 


DUE DILIGENCE. (See Promissory Note.) 


DURESS. 

Where A. being arrested under legal process on a charge of felony, and to 
rocure his discharge executes a deed to B, and the arrest is not evident- 
iy feigned and malicious: such deed cannot be avoided on the ground 
of duress of imprisonment. Ex’rs. Hatter v. Greenlee. 
Every illegal restraint of a man’s liberty, is duress of imprisonment...and 
where the warrant is regular and legal, if it appears that the arrest 
under it, has been procured on a false charge, without probable cause, 
and as a pretext to cover an illegal design; it will be duress of impri- 

sonment. ‘ 
If a man be confined on a well-founded charge, mal-treatment, while un- 
der arrest, will be considered duress of imprisonment, so far as to in- 
validate any act produced by it. Ib. 


EQUITY. 

The general rule---‘*‘ That whatever is specifically averred in a bill in 
equity, and not denied in the answer, must be taken as admitted,” 
must be confined to averments of matters within the knowledge of 
the defendant, a party, or privy to the particular transactions. And, 

Where the execution of specific articles is averred against parties, who 
cannot be supposed to be privy to the mode, and time of their execu- 
tion; the execution of oh articles must be proved. 

Thorington v. Carson. 


ERROR, AND WRIT OF—(See Dismissal.) 
It is a good ground for quashing a writ of error, that a guardian appointed 
to defend, &c. is not a party to it. Whitaker v. Patton. 
The decision of an inferior court on an abstract question of law, having 
no apparent connection with the issue before it, is no ground of re- 
versal in error. Hughes v. Parker. 
Where a judgment is rendered against two defendants, and a writ of error 
is prosecuted in the name of only one of them, the writ may, for that 
reason, be quashed. Swift v. Hill. 


EVIDENCE. (See Agency.) 
A vendor is a competent witness to prove the fairness of a sale he has 
made. McKenzie,adm’r v. Hunt & Condry. 
The declarations of an agent, who is dead, as to.a recission of a contract, 
cannot be given in evidence in a suit on that contract; such recission 
must be proved. Dickerson v. Hodges. 
Where A. sells pro to B, and B sells to C, and the property is 
levied on and sold to D. under an execution subsisting against A---in 
@ suit brought by C to recover of D---A is not a competent witness for C. 
Pruitt & Martin vy. Lowry. 
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EVIDENCE. (See Agency.) 

If in the trial of a cause, a power of attorney comes in question, proof 
of its contents, or of the name of the attorney in fact mentioned there- 
' in, is not admissible as testimony. The power of attorney must be 
produced, or its absence accounted for in the usual mode in which 

the contents of written papers are admitted to be proved. 
Adm'rs May v. May. 
The certificates authenticating a recorded instrument from another state, 
do not constitute evidence of the laws of property, or of registration, in 
such state. Tatwn v. Young. 
A. brings suit against B. on a written promise, for value received, to pay 
the debt of A, due to a certain Bank, as the instalments of the same 
shall become due : to prove a default on the part of the defendant, the 
laintiff offers, as evidence, a record, showing that in a suit by said 
ank against the plaintiff, the defendant, and another, on a note sign- 
ed by them, judgment was taken by confession against the last men- 
tioned payor, and an execution issued against all three, which was re- 
turned * satisfied,” generally; the note being for a less amount than 
the debt mentioned in the promise, and due at adifferent and subsequent 
time : Such record does not prove a default on the part of the defen- 
dant ; and, without other explanatory testimony, is not admissible at 
all, as evidence in the cause. Gee’s Adm’r v. Williamson. 
Where several pleas are pleaded, in pursuance of the statute, any evi- 
dence is admissible which might be legally introduced under any one 
of the pleas. Commons v. Walters. 
Where the record does not show the evidence upon which the Circuit 
Court decided a case brought before it from a justice of the peace, the 
court will presume that the evidence was such as to justify the judg- 
ment given. Byers v Freeman, et. al. 


‘ 
EXCEPTION, AND BILL OF 

Where the decision of a court on a question of law isexcepted to, the re- 
cord must show the relevancy between the point involved and the issue. 

. , Hughes v. Parker. 

The decision of an inferior court upon an abstract question of law, hav- 
ing no apparent connection with the issue before it, is no ground of 
reversal, in error. Ib. 
Where matters in controversy have been referred to commissioners, by a 
chancellor, and on appeal, it appears that exception to any special mat- 
ter has not been taken before the commissioners, this will not bar the 
right to the exception ingthe appellate court. Colgin v. Cummins. 


EXECUTION. (See Claimant of Property.) 

Where an execution has been returned by the proper officer, into the 
clerk’s office, ‘ satisfied’’---the clerk,’on the ground of a mistake, can- 
not issue a new execution in the same case, without the action of 

: the court, being first had thereon. Harkins v. Clemens. 


FERRIES. 
The. authority granted to thecourt of commissioners of roads ard re- 


venue, to establish ferries, tbe exercised with reference to public 
benefit, and private injury. - Cox v. Easter. 
The court has no authority to decide that the title to the land, on which 
a ferry is sought to be established is illegal. Ibid. 
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FORCIBLE ENTRY AND DETAINER. \ 
Mere right of possession arising from the right of property, is not sufficient 
to authorise a recovery under the summary remedy for forcible entry 
and detainer, or for forcible or unlawful detainer. ; , 
Singleton v. Findley. 
The claim of a party in this proceeding, must show that he has, by him- 
self or tenant, enjoyed the actual possession of the premises within the 
three years mentioned by the statute. Ib. 


FRAUD. 

Gross inadequacy of price may imply fraud ; and is a circumstance, pro- 
per to be taken into consideration with other facts, to determine the in- 
tention of the parties, and the true character and object of a contract. 

English v. Lane. 


FREEHOLDER. 
If one consents to a suit in a different county from that wherein he 
resides, and is a freeholder; he will not be permitted afterwards to 
plead his privilege. McKenney v. Low. 


GARNISHMENT. 

Where A. having purchased a note of hand of B, drawn in B’s name by 
C.and D. and E. having a judgment against B, garnishees C. as B's 
debtor—Held, that when C. had, in pursuance of a judgment on such 
garnishment, poid the amount of the note to E, A. could not recover 
the amount back from E.—it appearing that no notice of possession of 
the note by A. had been givento C. and D. or E. 

Herndon v. Swearingen. 


GUARDIAN, AD LITEM. (See Appearance.) 
INDORSER. 


The indorser of a promissory note, where there is a failure of considera- 
tion, is not entitled to demand and notice, to render him liable 
to the extent of the failure. He is in that respect, in the situation of a 
drawer of a bill of exchange, having no authority to draw, nor any 
funds in the hands ofthe drawee. 

Gee’s Administrator v. Williamson. 

Where suit is brought in the name of the payee of a promissory note, for 
the use of A and B, against a defendant as indorser, and the declara- 
tion does not state who indorsed the note tothe defendant, nor to whom 
he indorsed it, nor allege any transfer to or from him, nor any induce- 
ment nor consideration for the indorsement ; such declaration is bad on 
demurrer, although it aver that the maker of the note was sued to in- 
solvency, and conclude with a general super se assumpsit. 


McInnis v. Rabun. 


INJUNCTION BOND. 

In debt on a penal bond given to enjoin a judgment, the jury may assess 
the costs of the judgment in damages, though the same are not 
specified in the condition of the bond.- Moore v. Harton. 

The judgment in such action may be enteredeither for the amount of the 
penalty, to be discharged by the sum assessed by the jury; or for the 

amount of the damages. Tb. 
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INJUNCTION BOND. 
An injunction bond, conditioned “to be in force if the injunction be dis- 
solved,” is valid as to form. Ib. 


INSURANCE. 
A. havi:g the possession of goods, deposited with him for sale by B. ef- 
‘ fects an insurance on the contents of his store. A loss ensues, and A. 
in aschedule of destroyed articles, includes the goods of B. and re- 
ceives the whole amount of insurance. Afterwards A. gives to B. a 
written memorandum, stating that he will account to B. for his pro- 
rtion of insurance, when ascertained. Held--- 

1. That A. could not show by parol testimony that he intended by the 
memorandum, a mere intention to account, out of what might remain 
after his own loss had been satisfied. 

2. That A. could not retain the whole amount so received on the insu- 
rance, by alleging, that the destruction of his own goods was equal to 
the sum so received ; but that B. could recover on his loss in propor- 
tion as the value of the policy was to the whole loss. 

3. That it was not necessary to fhe recovery of B. that he should have in- 
structed A. to insure his goods, when deposited, or before their destruc- 
tion. 

4, That one having the possession of the goods of another, may insure 

_ for the benefit of the latter, without authority in the first instance ; and 
that the cestui que trust, may adopt the policy. 

Durand v. Thouron & Co. 


Where A. effects an insurance on goods, and in the policy describes 
them as‘ owned by himself, held in trust, or on commission,” and on 
their destruction receives the amount for which they were insured, he 
will be held to be the agent or trustee of B. whose goods were part 
of those described in the policy, and which had been deposited with 
A. for sale ; and B. can recover his proportionate ratio of the amount 
so received. , Watkins use &c. v. Durand & Co. 

In such case, it is not necessary that an original authority should have 
been given to insure, or that it should be adopted prior to a loss.--- 
The adoption of the policy within a reasonable time after the loss, will 
bind the insurer. Ib. 


INTEREST. 

A jury have not a right to allow the legal interest of this state on a note 
shown to have been given in South Carolina; but if the plaintiff would 
recover interest on such a note, he should show what is the legal inter- 
est in South Carolina. Evans v. Clark. 


Where final judgment is given against the defendant on demurrer. the ac- 
‘tion being founded on a note given in South Carolina, and interest is 
computed and given by the court, without the intervention of a jury, it 
is error. Evans v. Irvin § Dunlap. 


The judgment, in such case, must be reversed ; it is not such a clerical 
’ “error as can be corrected by reducing the judgment to the amount = 
rb. 


principal due on the note. 


JOINDER IN ACTION. (See Judgment.) 
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¢ 
JUDGMENT. (See Interest.) 
In a proceeding under the statute for obstructing roads, against a. man 
and wife, where he is acquitted, and she convicted, the judgmbnt is 
bad, and willbe reversed. Rather & wife v. The State. 


An action will lie on a judgment rendered by a justice of the peace, after 
the expiration of a year and a day from the time said judgment was 
rendered, no execution having issued within that time. 

White v. Hadnot. 

In a statement made, onsuch action, in the Circyit Court. it having been 
brought there by appeal, it is not essential that it be averred that no 
timely execution had issued on suchgudgment. If any such execution 
had issued, it would be proper matter of defence. , Ib. 


JUROR—REJECTION OF | 
When a cause has been tried by an impartial jury, although the Judge, 

on the application of the plaintiff, and against the éonsent of the defen- 

dant, may have rejected a juror for a cause, somewhat questionable as 

to its sufficiency, such rejection of the juror is not matter available in 

error. Tatumy. Young. 


LARCENY. 

At common law, a chose in action is not the,subject of larceny. 
Culp v. The State. 
« Under a statute making “ promissory notes” the subject of larceny, an 
indictment for larceny of * bank notes” is not sustainable. Ib. 
An indictment for larceny of * bills of credit on the United States Bank” 
will not lie omits appearing that the amounts charged were less than 
the Bank of the United States is authorised by its charter to issue.—Jb. 
A connt in an indictment, charging generally, the larceny of ** bills of 
credit,” is bad; the state having no authority to issue such choses in 
action. Ib. 


In an indictment charging the lareeny of promissory notes, omission to 
charge the value of the notes is a material defect. 
; Wilson v. The State. 


An indictment for larceny will not lie, if it appear that the articles alleged 
to be stolen, have been transferred, so as to create any trust, right, or 
property, by.any consideration express or implied, or agreement. And 
this is a question to be considered by the jury. Ib. 

The description of such notes as being of certain amounts, is not tanta- 
mount to averments of their being of that value: fora compliance with 
the established rule “ that indictments for larceny must state the value 
of the articles” Ib. 

In order to render bonds, notes, &c. the subjects of larceny, they must 
be, at the time of taking, legally valid, and subsisting securities for the 
payment of money orsome specific article of value. Ib. 

False pretences or artifices to obtain another’s property, by one entertain- 
ing a felonious design, will make larceny, provided it does not appear 
that a temporary trust or possession was extended to the party. Ib. 
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’ 
LAW OF THE CASE. 

' Whatever has been once established in this court, between the same par- 
ties, continues to be the law of the case, whether correct on general 
principles or not, so long as the facts on which such decision was pre- 
dicated, continue to be the facts of the case. 

Gee’s Adm’r v. Williamson. 


LIMITATIONS. (See Statute of) 
MERGER. (See Bar.) 


MORTGAGE. (See Usury: also Trust.) 

Although an équity of redemption is only available in chancery ; yet, im 
the case of a mortgaged chattel, where the debt has been paid, the le- 
gal title is pérfect in the mortgagor, and may be asserted at law ; al- 
though the mortgagce should have in his possession a bill of sale for 

e * the property. Harrisons v. Hicks. 


In cases of trust, fraud, accident, or mistake, chancery is competent to 
afford relief; and where there has been a breach of trust, or a fraud 
committed, by setting oug a conveyance as an absolute sale, in viola- 
tion of a parol agreement, between the parties, expressed and under- 
stood at the same time, thatit should operate only as a mortgage, it 
will be sustained as a mortgage, notwithstanding the answer positively 
deny the parol agreenagnt, if it be sufficiently proved, and the mortga- 
gor or vendor has not participated in the fraudulent intent. 

, English v. Lane. 


MOTION. (See Sheriff.) 


' NOTARY. 
The protest of a notary public, stating that notice was given “to the 
agent” of a party, of the protest of his paper, is not evidence of such 


agency, so as to make the notice sufficient. 
? O'Connell v. Walker. 


ORPHANS’ COURT. 

Where a declaration states a recovery: against) the defendant to have 
been by a decree of “the honorable, the orphan’s court”. of a certain 
county, it is sufficiently descriptive, as to the style of tHe court, of the 
county court of said county, doing orphans’ business; and the certifi- 
eate of the clerk of the county court of the proper county, that the 

pe as certified, constitute a true transcript of the settlement, 
. * as it is of recordon the minutes B. of the orphans’ court in my 
office,” is also sufficiently descriptive of the court, and equivalent to a 
description of the same as the ‘* county court, while exercising the ju- 
risdiction of an orphans’ court.” Moseley v. White 


PAROL PROOF. 

Notwithstanding the general rule, that a written contract cannot be con- 
tradicted, varied, or explained by parol ; yet a deed, absolute on its 
face, may be shown by parol proof, to have been intended to operate 
as a mortgage, especially in cases of fraud ; provided the parol proof 
be strong and satisfactory. English y. Lane. 
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PAROL PROOF. 

A parol agreement, made contemporaneously with a written one, although 
the former should de pend upon the latter, and relate to the same sub- 
ject, may nevertheless be established by parol proof, and maintained, 
if it can be so separated from the written contract, as that it will not ap- 
pear to have been intended to form a constituent part of it, and if it 
does not go to alter, contradict, or explain snch written contract. 

Garrow v. Carpenter & Hanrick. 


PARTNERSHIP. 

The joint effects of a copartnership concern cannot be appropriated by 
one copartner, to the payment of his individual debt, without the im- 
plied or express assent of the other copartners; and an account raised 
by one copartner, without the knowledgétor consent of the others, can 
not be set off against a debt due the firm. 

Pierce & Baldwin v. Pass & Co. 

The onus probandi of such assent, lies on the creditor of the individual 
partner. Tb. 

The individual debts of a copartner are not recoverable out of the pro- 
perty of the concern. Tb. 


The surviving partner of a firm, will not be allowed to claim and retain 
against the representative of his deceased partner, any compensation 
for mere personal services in winding up the affairs of the firm. 

Colgin v. Cummins. 

Annual rests in the individual accounts of such partners, so as to autho- 
rise interest on the balances of the largest account, are not allowable, 
where it does not appear that the surviving partner has turned such ba- 
lances to profit. Tb. 

5 
PAYMENT. 

An order for money, if accepted as a payment, where no fraud intervenes 
or failure happens, is sufficient to discharge a debt. 

Harrisons v. Hicks. 

The payment of a debt, although it be made by one who is not a party to 
the contract, and although the assent of the debtor, to such payment, 
does not appear, is still the extinguishment of the demand. Ib. 


, PLEADINGS. 

The replication to the plea of the statute of limitations, of a subsequent 
credit or payment, should set out the payment credited, so as to render 
it available as evidence of a subsequent promise. 

Watson v. Dale. 


PLEAS. Sh 
Where several pleas are pleaded in pursuance of the statute, any evi- 
dence is admissible which might be legally introduced under any one 
of the pleas. Commons vy. Walters. 
POWER OF ATTORNEY. (See Evidence.) 


PRESUMPTION. (See Evidenée.) 
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‘PROMISSORY NOTE. (See Leageeny-) ? 

Where A. receives a note on another person, to be applied to the pay- 

ment of a debt due to him by B, the mere insolvency of the maker of 

~ such note, will not dispense with due diligence to collect it. 

Stoching v. Ex’rs of Conway. 

A. is bound 'o demand payment in a reasonable time, of the maker, and 

to give notice to B. if paymeut is refused—even if the maker of the 

note be inso!vent. Ib. 


PRICE—INADEQUACY OF. (See Fraud.) 


*PUBLIC ROADS—OBSTRUCTING, &e. 

Where process is issued agaigst parties, under the statute for obstructing 
apes roads, returnable to a particular day in court, such process may 
e continued from day to day by the court, and heard and determined 

on ayother day than that named in the process. 
> Rather et ux v. The State. 
Itis not error that such process is issued in the name of the state, for the 
use of the county. Ib. 
In a proceeding of this kind against a man and his wife, where ‘she is 
convicted, and he acquitted, the judgment is bad, and will be arrest- 
ed. Ib. 

4 


QUANTUM VALEBAT. (See Contract.) 
REGISTRATION. (Sce Deed.) 
REVIEW IN EQUITY. 


Where a review is sought of the matters of a decree in chancery, in the 
absence of error obviously on the face of the former decree, there must 
be new and material matter pressing upon it, which has arisen, or been 
discovered at too late a period toshave been made available, by proper 
diligence on the former hearing, to entitle a party to redress. 

Williams v. Murphy. 

But where the directions of a former decree have not been complied with, 
according to a just interpretation of their object and intent; or ifa 
material matter might have been adjusted by the former decree, and 

. was supposed to have beem done, but by the artifice or evasion of the 

party complained of, has been omitted, or defeated—these are proper 
subjects of review, and chancery will interfere. Ib. 





A bill of review may be granted either for errors of Jaw apparent in the 
decree sought to be reviewed, or for the discovery of new matter. 
Bradshaw v Garrett. 
As a general rule, no review ougW®to be granted of a fact previously in 
issue, on account of newly discovered evidence ; unless that evidence 
be in writing, or"on record, and does not consist in swearing alone—ib. 
While this rule will be applied to the situation occupied by parties, it 
must appear that they have done every thing which can reasonably be 
required, to avail themselves of new matter during the pendency of 
the writ, which they desire to review. Tb. 
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SEAL. : 
A writ of venire facias, by which a grand jury is summoned, is fot void 

for the want of the seal of office of the clerk who issues its 
Maher v The State. 


SET OFF. 
As a general rule, equity will not admit a claim as aset off, which cannot 
be available in a courtof law. Colgin v. Cummins. 


Where anote given upon a defective consideration, is transferred to a 
purchaser on a valid consideration, a right of action, to the extent of 
the defect, accrues to the tiansferree immediately. From that time, 
such right of action is available as a set off, and is not limited, to the 
time when the defect in the consideyation is established by record evi- 
dence. Gee’s Adm'r v. Williamson. 


A defendant is not bound to plead that whichis strictly set off ; but may 
if he choose, resort to his own action.—Garrow v. Carpenter §& Hanrick. 


SHERIFF---PROCEEDINGS AGAINST. 

In a proceeding had under the statute, against a sheriff for not making the 
money on au execution, n@ notice of the “ suggestion” to the court is 
necessary. Kirkmans v. Harkins. 

The remed ygggainst sheriffs for not making the money on an execution, 
is not limif€d to the return term of the execution, but may be sought 
at a subsequent term. Ib. 


In a motion against a sheriff and another, as his,security, under our sta- 
tute, for not paying over money collected by said sheriff on execution, 
if the person sued as security, relies forhis defence, on a general deni- 
al of the facts stated in the notice, the plaintiff is not bound to produce 
the sherifi’s bond, to show that such defendant is security. 

Jameson, et al. v. Harper. 

If the defendant would deny the fact, that he is the sherifi’s security, he 
should crave oyer of the bond, and plead non est factum. Ib. 


SLANDER, 
In slander, the defendant, under plea of justification, will not be permit- 
ted to vary the issue tendered. Lathan v. Berry. 
Where one has been guilty of uttering slanderous words of another, he 
Will not be allowed in an action against him, to give evidence of his 
eubsequent qualification of the words—thus creatlng evidence for his 
de fence. ; Ib. 


In an action of slander, evidence going to show that the plaintiff was sus- 
pected of being guilty ofthe offence imputed to him by the words charg- 
ed, is not admissible under the plea of justification, which plea under- 
takes to prove the truth of the words. Commons v. Walters. 

Where a plaintiff sues for an injury done to his character, by a particular 
charge uttered and published against him, proof of want of character, 

- by a general suspicion of his guilt in the very particular charged, is ap- 
propriate testimony under the general issue; but it is necessary, to au- 
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® SLANDE , ¥ * > 
thorige the admission of such testimony, that it should obviously relate 
to a time anterior to the uttering of the words charged to be slander- 
ous. Ibid. 


Although it is not sufficient, in an action of slander, that the words proved 
be tantamount to the words charged, it is sufficient that they be sub- 
stantially the same. a Commons v. Walters. 

The words, “ are you not afraid a$ you have perjured yourself?” are held 

: to be substantially the same with these : ** you are perjured?” And 

Pe these words are clearly actionable in themselves, with or without a col- 

loquium. > Ib. 

If it be alleged, in a count in the declaration, that a particular affidavit 
was made, or a particular trial had before a justice of the peace, as a 
substantial‘part of the count, thén the same must be proved by compe- 
tent testimony, to sustain the count; but if the count merely charge 
that fendant said of the plaintiff, ** he swore a lie,” in reference 
to acertain affidavit made before a justice of the peace, for the pur- 
pose of having the defendant bound to the peace; the words are ac- 
tionable, and if they, with the reference to such affidavit, be proved, 
the count will be thereby sustained, withofit further proof of the pro- 
ceedings before the justice of the peace. 


STATUTE OF LIMITATION. 

‘Where a party relies ov an indorsed payment on a note, @as to estop 
the operation of the statute of limitatious; such paymeut must be 
proved to have been made at the time it bears date. 

Watson v Dale. 
The replication to the plea of the statute of limitations, of a subsequent 
. credit or payment, should set out the payment credited, so as to ren- 
der it available as evidence of a subsequent promise. Ib. 
gy 
STATUTE OF NON-CLAIM. ’ 

The revival of a suit against administrators, which had been commenced 
against the intestate, and the prosecution of the same, until it is abated 
by the production of an order of court, on the part of the defendant, 
showing the insolvency of the estate, is sufficient to take the demand 
‘out of the statute of non-claim. Garrow v. Carpenter & Hanrick. 


TITLE. 
As a general principle, the claimant of property, levied upon underan 
execution, cannot be permitted to interpose the title of a third per- 
> son te defeat the execution, when his own title has failed. 
McGrew v. Hart. 


But where aclaimant possesses an undivided interest in the property 
levied upon—as where such property belongs jointly to the claimant, 
and an infant, or to some third person, not a party to the suit: this 
case would form an exception to the general rule, and authorise the 
interposition of the circumstances of the title, to show that the defen- 
dant had none. Ib. 
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TROVER. 


This action will not lie to reaover the increase of a female slave, born 
pending an action for the mother in which a recovery has been liad. 
White v. Martin. 


TRUST, DEED OF. 


Where a deed of trust has been made to secure the payment of money, 
and the trustee sells real estate in pursuance of said deed. and the cestui 
que use becomes the purchaser, but afterwards abandons the purchase, 
gives no credit in pursuance of it, and accepts of no conveyance, but 
procures a re-sale of the property by the trustee, such first sale will 
not be set up and sustained by a court of equity in oppasition to an ap- 
plication to redeem the property, by the payment of the money, with 
interest, which the deed was made to securé, 

| . Hogan & wife v. Lepretre. 

Tf, after such abandonment of the first sale @He cestui que use’ procures a 
second sale to be made of the same property, by the same trustee, 
without avy renéwal of his authority, at which the property is purchas- 
ed at half the amount for which the first.sale was made, the nominal 
purchaser in this last’case being merely the medium or conduit of trans- 
fer to the cestui que use, such second sale will be held void. Lb. 

The analogy between a mortgage and deed of trust holds thus far: they 
are both conveyances to secure the payment of money ; and the right 
to redeem, before a sale is effected, is allowable at any time in either ; 
and in neither afterwards. Ib. 


USURY. 

A note or bill made for the especial accommodation of an individual, to 
enable him tu raise money by its discount, at a rate beyond the legal 
interest, is usurious in the hands of an innocent purchaser, and he can- 
not maintain an action on it; being void in its original formation. 

Metcalf v. Watkins. 

This, although such purchaser be entirely ignorant of the circumstances 


under which such bill or note be created. Ib. 
The declarations of a person for whose accommodation the paper is made, 
is not evidence. Tb. 


A. having executed a mortgage of slaves to B, enters into a bond, with C. 
and D. ashis sureties, conditioned to be void if A. surrenders the pro- 
perty mentioned therein, to B. (if equity should decree the same of 
right to belong to B.) and that A. further abides the decree of equity on 
a foreclosure—such bond is valid, and not void on the ground of 
usury, or for want of consideration. Barnes v. Peck. 

In order to ensure a recovery at law, on such bond, it must appear that a 
decree of equity hasbeen rendered on the precise points contained in 
the condition. s ' Ib. 


VARIANCE. 


Where a summons is issued by a Justice of the Peace, describing the 
cause of action, sued on as a “promissory note.” and on an appeal it 
proves to be a writing under seal or “‘bond,” such variance is not fatal. 
rhe statute of 1817 cures the defect. Bradford v. Hilliard. 
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™ t * 
VENDOR. 

The declarations and acts of avendor, as to the ownership,of property 
which he has conveyed to another, cannot be given in evidence, to de- 
feat the right of his vendee. McKenzie, Admr v. Hunt & Condry. 

* A vendor is acompetent witness to prove the fairness of a sale he has 
made. Ib. 


‘vee FACIAS. 
A writ of vénire facias, by which a grand jury is summoned, is not void 
for the want of the seal of office of the clerk-who issued it. 
© Maher v. The State. 
4“ 
VENUE. * 


In transitory actions, the coaft of any county where the defendant is lia- 


ble to bggued, has jurisdietion, without the aid of a fictitious venue. 
Evans y. Irvin & Dunlap. 
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